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PROPOSED CHANGES IN THE ACT 
RESPECTING THE BAR. 



A etep has at last been taken towaide 
amendiDg the Act incorporating the Lower 
Canada Bar. At a special meeting of the 
Montreal 'section, on the 16th ICaj, a Commit- 
tee was appointed to take into consideration 
certain resolutions which had been submitted, 
and to make anj necessary or desirable 
alterations in the Act and by-laws at present 
in force. This Committee, of which Mr. 
R. Mackat was chairman, reported, on the 
9th June, to a general meeting of the bar, 
which was adjourned till the 16 th, for the con- 
sideration of the report. The ^st of the pro- 
posed changes may be stated as follows: To 
ndse the standard of qualification for candi- 
dates desirous of being admitted to the study 
and practice of the profession ; to increase the 
fees payable on admission to study and to prac- 
tice -J to purge the bar of felons, criminals, and 
others, who, by disgraceful and unworthy 
conduct, reflect disgrace upon the profession j 
to take away the right of attacking the judg- 
ments of councils of sections, by eerUorarif or 
appeal to the civil courts, and to restrict 
appeals solely to the general council ; to sub- 
stitate a semi-annual examination of candi- 
dates for a monthly one, as at present; to 
make the treasurer the direct receiver of all 
fees payable to the bar, and otherwise to pro- 
vide checks for the proper administration of 
the finances. 

Some of these changes, it will be perceived, 
are of considerable importance, and it was, 
therefore, with regret that we observed such a 
small attendance of members at the general 
meetings called to discuss the report. On the 
16th June, the only senior members of the 
profession present were Mr. A. Robertsov, 
Q. C, Batonnier, Mr. Doutre, Q. C, Mr. 
Mackat, Mr. RiTCBis, Mr. Cassidt, Q. C, 
Mr. W. DoBioK, and Mr. Dormav. At the 
sdjoumed meeting, on the 18th, there were 
present, during the first half of the session, 



only Messrs. Robebtbok, Q. C, Doutre, Q. 
C, and Maokat, from am6ng the senior mem- 
bo^ of the profession. Subsequently Messrs. 
Latlajime, Q. C, Ritchie, Poxiwille, W. 
RoBBBTSQV, and others, participated in the 
discussion. We mention these names to show 
that although there are few members of the 
bar who have not advocated reform, yet when 
a move is made in the desired direction, a lack 
of seal is manifested in carrying out the pro- 
jected improvements. There was not much 
difference of opinion on the changes suggested 
in the report, with a few exceptions which we 
shall here notice. First, as to the frequency 
of examinations, it was represented, and we 
think with reason, that a semi-annual exam- 
ination may often subject worthy and tho- 
roughly prepared candidates, whose term of 
studentship expires immediately after an ex- 
amination, to a delay of nearly six months, 
before they have an opportunity of presenting 
themselves. Besides this, as the time and 
attention of the examiners are generally fully 
occupied with their professional engagements, 
it may be difficult to get gentlemen to sit day 
after day, perhaps for a whole week, engaged 
in the tedious task of examining some thirty 
or forty candidates for admission to practice, 
and investigating the qualifications of those 
desirous of being admitted to study. The pro- 
position for a semi-annual examination, how- 
ever, was carried by 11 to 5. 

That part of the report which proposed that 
the Prothonotary should keep an independent 
register of diplomas, as a check upon the trea- 
surer, was struck out entirely, but all moneys 
due to the council of the section are in future 
to be paid directly to the treasurer, and not 
through the secretary. As to qualification of 
candidates, it has been resolved, that students 
must be articled to a practising advocate during 
four consecutive and entire years, and also 
follow a complete course at an incorporated 
college or university d Uring three years. This 
makes the mnimum term of studentship four 
years, instead of three, as at present. Some 
amendments were proposed with the object of 
fixing a mnimum number of lectures on each 
subject, but these stipulations were, by a large 
majority, voted uncalled for, and derogatory 
to the dignity of the colleges, which should be 
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left to govern theae matters as in their wisdom 
they see fit. Indeed, for our own part, we are 
disposed to go farther, and say that it is inju- 
dicious to define too strictly the courses and 
lectures to be followed bj young men prepar- 
ing for the bar. For there are some who, 
with the most ample opportunities and the 
greatest amount of 'dramming', will retain their 
original stolidity, while others, with the most 
scanty opportunities, and attention dLstracted 
by other occupations, are, nerertheless, of 
such intellectual calibre, and are possessed 
with such an insatiable and devouring thirst 
for the acquisition of knowledge, that in solid 
results they will fkr outstrip their contempo- 
raries. Holding these sentiments, it was with 
no little astonishment we observed in the 
report, an afiBdavit to be made by every can- 
didate for admission to practice, to the effect 
that during the four years of his studentship 
he had pursued his studies jottr par jour, 
without interruption, and '' qjae pendcoU Us 
*! guatre anniea de sa cUriccdure, U ne s^est pa» 

" OCCUpi d d' AUTRE OBJBT BOIT LUOBATIF OU 

'' ORATUiT qu^d Vitude de la profession d'aoo- 
'' cat" There is an old saying, < that all 
work and no play makes Jack a dull boy,' 
and, according to the foregoing affidavit, the 
luckless student could not absent himself for 
a day from the office, could not relieve the 
tedium of legal study by improving his 
acquaintance with classics, with modern 
languages, or with science, nor could he 
divert his mind with music, or drawing, or 
painting, nor, which in many cases would be 
more important, do anything towards earning 
his own livelihood, daring the entire period of 
four years. We have no doubt that the afiS- 
davit was drawn up with the best intentions, 
to prevent students firom acting (as it was 
stated that they sometimes do) as reeors, or in 
other unworthy capacities. But it is neces- 
sary to take heed, in fhiming rules, to keep 
up the dignity of the profession, that we do 
not degenerate into what is snobbish and ridi- 
culous. It is well known that many of those 
who have cast the brightest lustre on the 
English bar, have won their way from low 
estates. Take, for instance, the following 
paragraph, which sometime ago went the 
round of the press, and which, with some 



inaccuracies, is, we think, substantiallj cor- 
rect: — 

<' Lords Eldon and Stowell — sons of a barge 
maker and small coal dealer at Newcastle. 
Lord Tenterden — eon of a barber at Canter- 
bury ) he received a very poor education, but 
obtained the means to go to college; while - 
there, he enjoyed, from a company in the 
city of London, an exhibition of £3 per year 
until he took his degree. Lord Giff<Mtl — 
prior to his being called to the bar, was 
many years a poor clerk to a solicitor near 
Exeter. Lord Langdale, the master of the 
rolls, was many years a poor practising 
surgeon. Sir John Williams, one of the 
judges of the Queen's bench-— son of a 
very poor horse dealer in Yorkshire. Lord^ 
Truro, son of a very poor man in Cornwall,, 
married a first cousin of Queen Victoria. Mr. 
Baron Gurney — his mother kept a small book- 
store for pamphlets in a court in the city of 
London. Lord Campbell, the present Lord 
Chancellor, was for many years reporter to the 
Homing ChronicU, Lord St. LeonardB— eon 
of a barber, and was formerly a clerk. Chief 
Justice Saunders, whose precepts to this day 
form the best text book to pleaders, was a 
beggar boy, first taken notice of by an attorney, 
who employed him in his office. Lord Eenyon 
— boot black and errand boy. Lord Haidwicke 
— an errand boy. Qeoige Canning — son of a 
poor strolling player.'' 

And the same is true of American and 
French lawyers. This view of the case was 
endorsed by the meeting, which rejected the 
part of the affidavit cited by a large majority. 

As to the fees payable by candidates, the 
fee for admission to study was increased from 
fioe to <toeii<y dollars, and the fee for admission 
to practice, from fowrUen to fifty dollars. 
This is a good change, not because it is desir- 
able to open the door of the profession only to 
the rich, but because the increase is not sui^ 
ficient to be . any real impediment to those 
seriously bent on following the law as their 
professioh, while it will be sufficient to bring 
in a laige addition to the revenue available 
for the purchase of books, Ac. Thus every 
fifty candidates admitted to study, wiU add 
$1000 to the fund of the section, and every 
twenty admitted to practice, a like sum. 
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The annual contribution in to remain for 
the present at $6, but stringent provisions 
have been adopted, for the purpose of striking 
<^ the roll of members any one who allows 
the fee to remain unpaid during three conse- 
cutive years; — a salutary rule, which will 
require firmness and resolution on the part of 
the council to enforce it. 

Such are the leading changes proposed. 
There may be differences of opinion on some 
points, but on the whole, the act as amended 
will be an improvement on the old one, and 
we trust to see it speedily become law. The 
thanks of the profession are due to those who 
woriced on the committee, including Mr. G. 
W. Stephekb, and the secretary, Mr. Gon- 
2ALTE BouTBE, who took a spccial interest in 
the task, and suggested several of the improve- 
ments. The bill has, we understand, been 
x»nfided to the care of Atty. General Gartier. 



INTEREST AND USURY. 

It is with regret that we observe several 
•attempts have been made to repudiate liability 
to banks, on the ground of usury. We pub- 
lished one instance, p. 72, 1 L. G. Law Jour- 
nal ; and, since the date of that decision, ther^ 
have been several other cases which have been 
-decided by the jury adversely to the banks, 
on the ground that the extra i or 4 per cent, 
charged by the banks was usurious. 

The clause of the statute under which this 
extra rate is sought to be imposed, (G. S. G. 
-c. 58, 6. 5,) reads as follows : — '' Any bank 
or banking institution, carrying on business 
as such in this Province, may, in discount- 
ing, at any of its places or seats of business, 
branches, agencies or offices of discount and 
deposit, any note, bill or other negotiable secu- 
rity or paper, payable at any other of its own 
places or seats of business, branches, agencies 
oro£5ce8 of discount and deposit within this Fro- 
unce, receive or retain, in addition to the dis- 
count, any amount not exceeding the following 
rates per centum, according to the time it has to 
run, on the amount of such note, bill or other 
ii^tiable security or paper, to defray the 
expenses attending the collection of such bill, 
note or other negotiable security or paper, that 
IS to say, under thirty days, one-eighth of one 



per cent. ; thirty days and over, but under 
sixty days, one-fourth of one per cent. ; sixty 
days and over, but under ninety days, three- 
eighths of one per cent. ; ninety days and over, 
one-half of one per cent." 

Juries have differed, and found sometimes 
for the plaintiff and sometimes for the defend- 
ant We trust that by the decision of the 
Gourt of Appeals, it may be decided that such 
discount is not usurious. Even assuming 
that this per centage is not chargeable within 
the letter of the law, it is impossible to feel 
any sympathy with attempts to evade liabihty 
manifestly made in bad faith. 

Perhaps, however, it is rather to be desired 
that the decision of the Gourts should be the 
reverse, and that the law should be rigorously 
interpreted against the banks. For this would 
undoubtedly lead to a determined effort to 
ef&ce from the statute book those injudicious 
restrictions on the loan of money, which yet 
remain. The discussion of the subject would 
be renewed, and further discussion would pro- 
bably dissipate many of the existing crude con- 
ceptions on the subject of interest. The pub- 
lic would become sensible of the fact, that the 
price, or remuneration, of loans of money, like 
the price of most other articles, is determined 
by the law of supply and demand. If there 
be a large amount of money to be lent, while 
the requirements of borrowers are inconsider- 
able, the price will tend downwards; but if 
the amount to be lent is small, and the de- 
mands of the borrowers great and urgent, the 
price of money will as naturally tend upwards ; 
the proportion between the amount to be lent 
and the demands of the borrowers being regu- 
lated, in a great measure, by the amount of 
wealth and the amount of enterprise. The 
amount to be lent, or the loanable capital, is 
of course diminished by increased facilities for 
the safe employment of capital in other ways, 
as by investment in joint stock companies 
with limited liability, in Government securi- 
ties, or in foreign markets. The capitalist 
will not lend unless he can make the same net 
profit by lending that he would if he employed 
his money in other ways ; and it requires little 
reflection to perceive, that if the Government 
fixes a rate lower than this, or i^ as in ancient 
times, opprobrium is cast upon the lender, 
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the person whose necessities compel him to 
borrow, will find the terms on which he can 
do so only the harder. For if the law Ibrbids 
the capitalist to accept what he conceives to be 
a fiur rate, he ia impelled to adopt one of two 
courses ; either, to desist from lending at all, 
(and thus still ftirther diminish the amount of 
'loanable capital" in the community,) or he 
will resolre to incur the risk of penalties by 
lending at a rate above what is legalized ; and, 
in order to indemnify himself for this risk, he 
will demajid a rate higher than what would 
have satisfied him, had the transaction been 
under the sanction of law. 

But, it has been urged, usury is prohibited 
by Scripture, and passages, such as Lev. zxv. 
36, Deut xxiii. 19, Ps. xv. 6, Bzek. xviii. 8, 
and Luke vi. 35, are cited in support of the 
view. It is abundantly evident, however, that 
usury meant formerly any interest exacted 
by the lender fVom the borrower solely as 
the price of Uie loan *, so that this argument, 
if applicable at all, would prohibit any interest 
whatever from being received. Among the 
ancients, in fact, it was commonly held that 
the loan of money at interest was an illicit 
way of acquiring wealth. ** All money is 
sterile by nature," said Aristotle, and there- 
fore profit cannot be expected from it. This 
idea long remained rooted in men^s minds. 
The lender was held up to public detestation 
on the stage. All lending at interest was 
held to be unlawful and dishonest, and one of 
the reasons that has been assigned for the 
ruthless persecution of the Jews, is the &ct 
that the occupation of lending was for a long 
time chiefly exercised by them. 

At length, however, the utter ignorance of 
the laws that r^ulate the increase of wealth 
began to be dissipated. It gradually came to 
be understood that borrowing, in one form or 
another, is necessary for many industrial and 
commercial enterprises. About the beginning 
of the 16th century, the distinction between 
interest and usury was introduced, and Calvin, 
among other theologians, maintained that 
usury was only wrong, when it was exacted 
in an oppressive manner from the poor. 

At the present time there are few, we^re- 
sume, who feel any hesitation about taking 
interest. States have become borrowers, and i 



vast national debts have grown up. Public 
opinion has undergone a great change; yet 
traces of the old feeling still linger. Banks 
are, in this Province, prohibited from charg- 
ing more than seven per cent, and an effort 
was made during the last session of Parlia- 
ment to re-impose the usury laws. There 
appear to be some who can not, or will not 
understand, that government interference has 
only a mischievous effect; that for the loan 
of capital a remuneration must be paid, de 
pending on the amount of capital offered and 
demanded in the way of loan ; and that, apart 
from this, the rate for each particular loan 
must vary according to the reputed solvency 
of the borrower, and the security oflfered for 
the safe and punctual return of the principal 
as well as interest. 

Since the above was written, we have had 
a remarkable example, in the late financial' 
panic in England, of the fluctuation in the 
rate of remuneration demanded and readily 
paid for loans, and of the salutary effect of 
leaving banks unfettered in this respect. On 
the 14th May, the Bank of England raised the* 
rate for discount to ten per cent., and for ad- 
vances on stock to twelve per cent. 

JUDICIAL LABOUR. 

It is obvious to any one at all acquainted 
with the working of our Courts, that there is 
a great disparity between the amount of busi- 
ness allotted to the respective judges. The- 
heaviest labour probably falls upon the Judges 
of the Superior Court at Montreal. Of 
these there are four (Smith, Badgley, Ber- 
thelot and Monk, JJ.) residing in the 
city, who have to despatch the large and 
annually increasing business of the Superior 
Court; the heavy additional labour of the 
new Court of Revision; to undergo the 
arduous toil of the Circuit Court ; to attend 
enqu^ie ; to sit in three divisions of the Supe- 
rior Court ; to preside over Jury trials ; to hear 
numerous applications in Chambers, for writs 
oiHabeca OorpuSf Mandamus^ &c. ; to go out 
to the country and hold terms of the Circuit 
and Criminal Courts in the outlying districts ; 
to supply vacancies in the Appeal side of the- 
Court of Queen's Bench at Montreal and.' 
Quebec, &c. 
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On the other hand, the Court of Appeals, 
^ompofled of five Judges, holds annually four 
terms at Quebec and four at Montreal/ besides 
two Criminal Terms at each of these places. 
The applications in Chambers are compara- 
tirely few in number, and the evidence and 
summary of arguments in the cases brought 
before them are printed, so that the labour of 
perusal is lightened. Thus a large part of 
the year is anoccnpied, save with '' delibera- 
tioD.-' 

These facta are suggestive. We do not, 
however, contend that the labours of these 
laet mentioned judges should be increased. 
It may be very fitting and proper that there 
shall be judicial posts in which dignified ease 
may be enjoyed. Opinions, too^ pronounced 
after three or six months' deliberation, may 
reaeonably be expected (though the expecta- 
tion is not always realized) to establish fixed 
principles of jurisprudence. 

With more appearance of reason may it be 
urged, though we are not quite prepared to 
say that such is the fact, that the multiplicity 
of business devolving upon the Judges of the 
Superior Court, must often prevent the deli- 
beration requisite for the proper despatch of 
judidal duties. Decisions, it may be said, 
though rendered after a long diUbMf will fre- 
•quently be based upon the first hasty impres- 
sion formed at the argument, without a care- 
ful examination of the record. We were 
recently shown a deposition which by some 
<»tfelessne88 had been tied up at both ends, 
so that it could not be read without being 
unfastened at one corner. The cause was a 
contested one, and at the time we saw it, 
judgment had just been rendered, showing, 
apparently, that the entire deposition had 
escaped the notice of the judge. 

The inordinate length to which depositions 
frequently run, under our engriUie system, 
adds immensely to the labour of the Judges. 
It was stated a short time ago by Mr. Justice 
Badgley, that a deposition extending over 
seventy-five sheets, which he had been obliged 
to peruse, for the purpose of deciding whether 
a particular question might be asked, could 
«&aily, without the slightest detriment to the 
value of the deposition, have been brought 
within the compass of ten or twelve pages, 



and that he would not have permitted it to 
extend beyond that, could he have controlled 
the notes of evidence. A fact l^ce this, which 
by no means stands alone, adds additional 
weight to the remarks of Q. C, (a writer well 
qualified to speak with authority on the sub* 
ject,) on our enquiie system, in the January 
number of the Joubkal. 



COURT OF APPEALS.— MARCH TERM. 

The number of appeals decided during this 
term was seventeen, judgment being confirmed 
in seven cases, and reversed in ten cases* 
It may not be uninteresting to see how the 
bench was divided on these cases. We find 
that in seem cases there was an expressed 
dissent from the judgment of the majority ^ 
in Jwe cases there being one dissenting judge, 
and in two cases two dissenting judges. This 
is exclusive of the case of the Queen and EUice, 
in which judgment was reversed as to interest, 
awarded in favour of Ellice. In this case 
there were also two dissenting judges, — one 
dissenting in ioiOf and the other being disposed 
to modify the award. 

Next, as to unanimous judgments. We find 
that the Court was unanimous in nine cases, 
chiefly of an unimportant character. In four 
of these cases the judgment of the Court below 
was confirmed, but in the other ^e the judg- 
ment of the Court below was unanimously 
reversed. 



THE CHIEF JUSTICESHIP OP THE 
SUPERIOR COURT. 

This responsible office has to be filled up 
by the Crown, and we trust that due care and 
deliberation will be had in the selection of the 
occupant High judicial posts, to which 
arduous duties are attached, should not be 
filled up as a mere political reward or piece of 
preferment to the nominee. Judicial ability 
and capacity for work, united with high and 
hcnorc^U character, are the important con- 
siderations. We do earnestly hope that an 
end has been made of those improper appoint- 
ments, which have brought disgrace on the 
Bench and have been a grievous injury to the 
profession. 
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Since the above was in type, we have learned 
that the Chief Justiceship has been offered 
to and accepted by the Hon. Mr. Justice 
Meredith. This is an excellent appointment 
and highly satis&ctory to the profession as 
well as to the public generally. We understand 
that Judge Meredith will reside at Montreal. 

We have also been informed that Mr. 
Justice Badoley will be appointed a Judge of 
the Court of Queen's Bench, to fill up the 
vacancy occasioned by the withdrawal of 
Judge Meredith. This, we believe, would 
also be a good appointment, if carried out. 



THE HABEAS CORPUS ACT. 

The following is the Bill for the suspension of 
the writ of Habeas Corpus : — 

An Act to authorize tht apprehension and 
detention until the eighth day of June, one 
thousand eight hundred and sixty-seven, of 
such persons as shall he suspected ofcomimir 
ting acts of hostility or conspiring against 
Hqr Majesty's Person and Government — 
[Assented to 8th June, 1866.] 

Whereas certain evil disposed persons being 
subjects or citizens of Foreign countries at 
peace with Her Majesty, have lawlessly invad- 
ed this Province, with hostile intent, and 
whereas other similar lawless invasions of 
and hostile incursions into the Province are 
threatened; Her Majesty, by and with the 
advice and consent of the Legislative Council 
and Assembly of Canada, enacts as follows : 

1. All and every person and persons who is, 
are or shall be within Prison in this Province 
at, upon, or after the day of the passing of this 
Act, by warrant of commitment signed by any 
two Justices of the Peace, or under capture or 
arrest made wiUi or without Warrant, bj any 
of the officers, non-commissioned officers or 
men of Her Majesty's Regular, Militia or 
Volunteer Militia Forces, or by any of the 
officers, warrant officers or men of Her lia- 
jesty's Navy, and charged — 

With being or continuing in arms against 
Her Majesty within this Province ; 

Or with any act of hostility therein ; 

Or with having entered this Province with 
design or intent to levy war against ^er Ma- 
jesty, or to commit any felony therein j 



Or with levying war against Her Majesty in 
company with any of the subjects or citizens 
of any Foreign State or country then at peace* 
with Her Majesty; 

Or with entering this Province in com pan j 
with any such subjects or citizens with intent 
to levy war on Her Majesty, or to commit any 
act of felony therein ; 

Or with joining himself to any person or per- 
sons whatsoever, with the design or intent to 
aid and assist him or them whether subjects or 
aliens, who have entered or may enter this 
Province with design or intent to levy war on 
Her Majesty, or to commit any felony within 
the same : 

Or charged with High Treason or treason- 
able practices, or suspicion of High Treason, or 
treasonable practices ; 

May be detained in safe custody without 
bailor mainprize unUl the eighth day of June,, 
one thousand eight hundred and sixty-seven ; 
and no Judge or Justice of the Peace shall bail 
or try any such person or persons so committed, 
captured or arrested without order from Her 
Majesty's Executive Council, until the eighth 
day of June, one thousand eight hundred and 
sixty-seven, any Law or Statute to the contrary 
notwithstanding; provided, that if within four- 
teen days after the date of any warrant of 
commitment, the same or a copy thereof certi> 
fied by the party in whose custody such person 
is detained, be not countersigned by a clerk of 
the Executive Council, then any person or 
persons detained in custody under any such 
warrant of commitment for any of the causes 
aforesaid by virtue of this Act, may apply to be* 
and may be admitted to Ball. 

2. In cases where any person or persons have^ 
been before the passing of this Act or shall be* 
during the time this Act shall continue in 
force, arrested, committed or detained, in 
custody by force of a warrant of commitment 
of any two Justices of the Peace for any of the 
causes in the preceding section mentioned, it 
shall and may be lawful for any person or 
persons to whom such warrant or warrants 
have been or shall be directed, to detain such 
person or persons so arrested or committed, in 
his or their custody, in any place whatever 
within this Province, and such person or per- 
sons to whom such warrant or warrants have- 
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heen or shall be directed, shall be deemed and 
taken to be to all intents and purposes lawfully 
aathoriced to detain in safe custody, and to be 
the lawful Graolers and keepers of such persons 
so arrested, committed or detained } and such 
place or places, where such person or persons 
so anested, committed or detained, are or shall 
<be detained in custody, shall be deemed and 
taken to all intents' and purposes to be lawful 
.prisons and gaols for the detention and safe 
custody of such person and persons respect- 
ively *, and it shall and may be lawful to and 
for Her Majesty's Executive Council, by war^ 
Tant signed by a clerk of the said Executive 
Council, to change the person or persons by 
whom and the place in which such person or 
j)er8on8 so arrested, committed or detained,* 
shall be detained in safe custody. 



An Act to protect the inhabitants of Lower 
Canada againgt Ictwless aggreanone from 
subjeetg of Foreign Countries at peace with 
Her Mqjuty, — [Assented to 8th June, 1866.] 

For the protection of the inhabitants of 
homer Canada against lawless aggressions 
from subjects of Foreign Countries at Peace 
with Her Majesty ; Her Majesty, by and with 
.the advice and consent of the L^slatire 
Council and Assembly of Canada, enacts as 
follows : 

I. In case any person, being a citizen or 
subject of any Foreign State or Country at 
.peace with Her Majesty, be or continues in 
•arms against Her Majesty, within Lower 
Canada, or commits any act of hostility there- 
in, or enters Lower Canada with design or 
intent to levy war against Her Majesty, or to 
-commit any felony therein, for which any per- 
son would, by the laws of Lower Canada be 
liable to suffer death, then the Governor may 
order the assembling of a Militia General Court 
Martial lor the trial of such person agree- 
ably to the Militia Laws ; and upon being found 
guilty by such Court Martial of offending 
sgunst this Act, such person shall be senten- 
ced by such Court Martial to suffer death, or 
such other punishment as shall be awarded 
by the Court 

2. If any subject of Her Majesty, within 
Lower Canada, levies war against Her Majesty^ 



in company with any of the subjects or citi- 
zens of any Foreign State or Country then 
at peace with Her Majesty, or enters Lower 
Canada in company with any such subjects or 
citizens with intent to levy war on ner Ma* 
jesty, or to commit any such act of felony as 
aforesaid, or if, with the design or intent to aid 
and assist, he joins himself to any person 
or persons whatsoerer, whether subjects or 
aliens, who have entered Lower Canada with 
design or intent to levy war on Her Majesty, or 
to commit any such felony within the same ; 
then such subject of Her Majesty may be tried 
and punished by a Militia Court Martial, in like 
manner as any citizen or subject of a Foreign 
State or country at peace with Her Majesty, is 
liable under this act to be tried and punished. 
3. Every citizen or subject of any foreign 
state or country who offends against the pror- 
isions of this Act, is guilty of felony, and may, 
notwithstanding the provisions hereinbefore 
contained, be prosecuted and tried before '^ The 
Court of Queen's Bench'' in the exercise of its 
criminal jurisdiction in and for any district in 
Lower Canada, in the same manner as if the 
offence had been committed in such District, 
and upon conviction shall suffer death as a 
felon. 

THE ENGLISH LAW COURTS. 

From the ( United States) Law Reporter for 
November, 1844. 

[The following, kindly fUmished from the 
scrap-book of a Senior Queen's Counsel, may 
be read with advantage in Canada.] 

Fertile as London is in places and persons 
of interest to an intelligent foreigner, there 
are, perhaps, no places more interesting to an 
American lawyer than the English courts, 
and no persons whom he more desires to see 
than the high functionaries engaged in the 
administration of the English law. 

Perhaps the most striking and noticeable 
characteristic of the proceedings of the Eng- 
lish courts, is the rapid and yet not hurried 
manner in which the business is despatched. 
There is no confusion, no bustle; but there is 
no pause. When a cause is called on for trial, 
it must be at once tried or disposed of in some 
way. You rarely, if ever, see the counsel for 
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one party rise at such a moment^ with a pocket 
fall of affidavits, and proceed to read them 
yery mach at his leisure^ consuming the time 
of the court, and keeping the bnsinese waiting. 
''Are you ready for the plaintiff, brother 
Sharp?" asks the judge. " Yes, my lord," 
replies the barrister. ''Is the counsel for 
the defendant ready?" No one answers. 
" Let a deikult be entered. Brown ▼. Smith 
stands next." And Brown v. Smith is on 
trial in a moment. The first witness takes 
the stand. The leader for the plaintiff rises 
at the same moment, and proceeds to interro- 
gate him briskly and pointedly, and never sits 
till he is done with him. Meanwhile the 
junior is taking minutes, and there is no wait- 
ing for mending of pens, folding of papers, 
opening and shutting of tobacco boxes, chat- 
ing with clients or the miscellaneous hangers- 
on of a court room, or laboriously reducing to 
writing every syllable uttered by the witness. 
As soon as the plaintiff's counsel has finished 
his interrogatories, the defendant's counsel is 
on his feet, and at work with great vigour; 
and the instant he concludes, the shurp cry of 
the usher, " Step down. Sir," is uttered, and 
the witness vanishes in a second, and another 
takes his place. 

The arguments of counsel, whether addres- 
sed to the court on questions of law or to a 
jury, are remarkable for brevity and point. 
There is no wandering from the questions at 
issue, no waste of labour upon irrelevant or 
inconsequential points, no personalities, no 
bombast, no high-flown flourishes of rhetoric, 
no long-winded and pointless stories, no weari- 
some iteration and re-iteration of the common- 
place axioms of the legal profession. — Nothing 
can exceed the summary manner in which 
motions and questions of law are disposed of. 
It is the "ne plus ultra" of despatch, consist- 
ent with thoroughness and accuracy. In cit- 
ing authorities, a barrister would as soon think 
of reading the litany as reading an entire case. 
The book, page and title of the action is given, 
and the sentence relied upon read, in general 
without more, the court being supposed to 
recollect the fiicts, and to be familiar with the 
reasonings. Of course, at times you hear the 
facts stated, but always succinctly and very 
briefly. The art of condensing into a nut- 



shell a statement of ftcts which an American 
lawyer would feel justified in spending hmlf 
an hour in narrating, seems to be perfectly 
understood and almost universally practiaed.. 
The court are fully awake^ and the barriaters 
speak as if the motto were ever in their mindfl, 
" Millions are behind us." If you would be 
impressed with the value of half hours and 
minutes, spend a day in Westminster Halk 

As a specimen of the manner of conducting 
criminal trials, take the following : — 

Central Criminal Court. Old Bailet. 

Befcre the Recorder (Law) and Mr, Alderman 

Oibbs. 

Charles Edwards, clerk, aged twenty-six, 
and William Johnson, sweeps aged twenty-one^ 
were indicted fbr stealing one piece of cloth, 
value seventeen pounds, the property of Sam- 
uel Summers, in his dwelling-house. John- 
son pleaded guilty, Edwards not guilty. The 
prosecutor swore to the cloth. One witness 
testified that he had seen the prisoner, Ed- 
wards, in the neighbourhood of the prosecu- 
tor's shop. A cabman testified that Edwards 
bespoke a cab of him^ that while he was 
arranging the harness, Johnson, the other 
prisoner, came up with the cloth and got into 
the cab with Edwards ; that immediately the 
hue and cry was raised, and both of them were 
arrested. This was all the testimony. 

In defence of himselly Edwards (who seemed 
to be a Frenchman) remarked in broken Eng- 
lish, that he knew nothing of Johnson, or of 
the cloth, and that he was very much surprised 
to find a man jumping into a cab which he 
had hired, and still more so to find himself 
held responsible Ibr that man's crime. John- 
son confirmed Edward's statement in every 
particular. 

Recorder. — "Gentlemen of the jury — ^It 
is for you to say whether you believe the 
prisoner's story or not, and to return your 
verdict accordingly." 

The jury, without leaving their seats, found 
the prisoner "guilty." 

Recorder. — "What have you to say in ar* 
rest of judgment or mitigation of sentence ?" 

Johnson. — "I should like to have time to 
send for my employer, who will give me a. 
good character." 
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Edwards. — '' Me am an etranger, and does 
know not de laws English— nerer have see 
Johnson before dis time, and knows nothing 
about de cloth/' Ac. Ac. 

Recorder. — " I am satisfied that you are 
confederates. The theft was a very artful one, 
and it is necessary that property should be 
protected from artfVil rogues. You are each 
sentenced to transportation for ten years.*' 

The trial occupied about half an hour. 
Qucere — ^If Johnson had got into an omnibus, 
would eyery passenger in it have been liable 
to an indictment for larceny ? 

John Higgins, chandler, aged twenty-five 
jearsy was indicted for stealing one mare, va- 
lued at twenty pounds, the property of George 
Bough. The prosecutor swore to his property, 
and two or three witnesses testified to attempts 
by the prisoner to sell the animal, and to con- 
tradictory accounts given hy him of the way he 
got possession of her. The charge to the jury 
was substantially a repetition of the forego- 
ing, and their verdict was the same. 

Recorder, (after asking the usual question.) 
^^ John Higgins, you might formerly have been 
capitally sentenced. The offence was evidently 
* juremeditated. Property of this kind must be 
protected. You are therefore sentenced to 
transportation for ten years.'' 

This trial occupied about twenty minutes. 

These cases are cited, not as exemplifica- 
tions of a wise administration of justice, but 
eimply as random, and therefore impartial 
illostrations of the ur with which business is 
transacted. It is very possible that each of 
the fofegjoing trials would have resulted in a 
verdict of guilty had they occurred in Boston 
or New York, but in either city, it is probable 
that time would have intervened between the 
verdict and sentence sufficient to enable the 
parties to show cause, if they could, why their 
sentence should be mitigated. But the trials 
themselves would perhaps have taken half a 
day each, and had fluent counsel been engaged, 
might have lasted half a week. We are a peo- 
ple of many words, and love sincerely to hear 
the sound of our own voices, and to enjoy the 
surprise of discovering with what ease we can 
string sentences together, and the reputation 
of having spoken for six hours or ten hours 



at one time and upon a single provocation. In 
England, however, whether at the bar or in the 
legislature, it is quite the reverse. The rule 
seems to be to use as few words as possible^ 
and every one of them to the point 

In respect to elocution and all that comes 
within the phrase, '< manner of speaking," 
the English bar can claim no superiority over 
our own, if indeed it be not decidedly inferior. 
An American is surprised to hear so few per- 
sons speak what he calls good English. The 
counsel for the plaintiff addresses the jury 
with an Irish hrogue so thick and rich that 
you can scarce understand what he is saying; 
while his antagonist replies in accents which 
so clearly indicate the 'Mand o'cakee,'' that 
you can almost see its lakes and mountains. 
The different local dialects of England are 
not unrepresented, but Yorkshire responds to 
Devonshire, and Cornwall to Northumberland, 
and London to all of them, in the course of a 
single sittting. The gestures, too^ are for the 
most part inelegant and awkward, the lan- 
guage less fluent and ready, the general air 
more laborious than we are accustomed to 
observe in our own advocates of the same re- 
lative eminence. It would seem, indeed, that 
very little attention had been given to the cul- 
tivation of a good style of speaking, and the 
utmost unconsciousness on the subject appears 
to prevail. So long as what he says bears upon 
the point, and takes the ear of the court or 
jury, as the case may be, the advocate seems 
to deem it of comparatively trifling importance 
how he says it. On he goes, cutting and 
slashing away at the Queen's English, nomi- 
native cases seeking in vain for agreeing verbs, 
parenthesis within parenthesis, broken sen- 
tences remorselessly left to gather up their 
di^ecia membra as they can, but all the while 
never forgets a fact or point that makes for 
his own case, or which can be turned to ad- 
vantage against his adversary. The argu- 
ment is never lost sight of. With many of 
our speakers, on the contrary, it would be 
difficult to collect the ftagmentary morsels of 
argument which float upon the rushing tide 
of their mellifluous eloquence, and we often 
feel inclined to repeat, in reference to their 
efforts, the criticism of the clown, who had 
read through the dictionary, — ^' the words are 
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very good, but I donH quite understand the 
story." 

Nor are the bar alone entitled to the credit 
of brevity and conciseness. The same cha- 
racteristics distinguish the bench, and in an 
equally high degree. When the court takes 
time to consider, the case is indisputably one 
of some intricacy. Motions involving the 
rights and franchises of cities, boroughs and 
gigantic corporations, affecting immense sums 
of money, determining questions of the deep- 
est public and private interest, and hinging 
often upon very nice points of technical law, 
are settled instantly upon the termination of 
the arguments, and judgment pronounced 
extemporaneously, and in the fewest possible 
sentences. No time is taken to draw up di^ 
fuse disquisitions upon every single point of 
law, which may have been mooted in the 
course of a hearing. Nor is it deemed neces- 
sary that the judge, on every occasion, should 
exercise his learning and attainments by 
fortifying each successive point, doubtful or 
not, with a long array of authorities. But he 
seems to feel that his time belongs to the pub- 
lic, and that he has no right to employ it but 
in their service. Business presses and must 
be done, — not talked about, but performed, 
finished. Great interests always stand wait- 
ing; great in the amount of property involv- 
ed, the number of persons affected, and the 
legal principles at issue. Expedition, there- 
fore, which is generally a convenience, a vir- 
tue, is there a necessity. Yet is this expedi- 
tion attained not by whipping and spurring, not 
by sharp and brilliant anticipations of what 
witnesses or counsel could say, not by arbi- 
trarily cutting cases short and summarily 
silencing remark. The necessities of society, 
if nothing better, have taught all concerned in 
the adminstration of the law their true places 
and functions, and they seem to conspire har^ 
moniously in effecting the grand results for 
which laws are made and courts of justice 
established. The ''patience and gravity of 
hearing" which Bacon commends, his suc- 
cessors well illustrate. The natural conse- 
quence is, that they are addressed by the bar 
with uniform courtesy and respect, and listened 
to with marked deference. Business is thus 
done pleasantly as well as expeditiously ; and 



good temper and good manners may be learned 
not less than good law. Of course, these 
remarks are to be understood generaUy, Par- 
ticular exceptions doubtless exist, but they do 
not deserve to be noted, as they do not mar the 
total impression upon the mind of a stranger. 
On the whole, no lawyer can visit the courts 
of Westminster Hall, and watch the course 
of business day after day, without being as 
forcibly impressed with the learning^ labour 
and ability of the men who fill the high judi- 
cial stations of England, as with the magni- 
tude and intrinsic importance of the causes 
which come before them for decision. Nor 
can he well depart without feeling that a wise 
and able administration of the law is one of 
the chief glories of an enlightened state, and 
that no expenditure can be deemed excessive 
whidi may be necessary to secure the highest 
character and ability for the performance of 
the arduous duties of the judge. The English 
judges have '' permanent and honourable 
salaries," and therefore they are what they 
are. To the citizen of Massachusetts, the 
reflection can hardly fkil to occur that, in his 
own state, the amount of judicial compensa- 
tion is carefully calculated and gru<i^ngly 
doled out, and the retrenchment of a few 
hundred dollars in this item of public expen- 
diture, is thought to constitute a valid title to 
public gratitude on the part of its perpetrates. 
It is, however, somewhat consolatory to know 
that badly as our judges may be treated, and 
poorly as they may be paid, the judicial ofiSce 
has thus far fkllen upon men of sufiScient 
weight of character to resist these sinister in- 
fluences, and that nowhere, perhaps, is justice 
more ably, wisely, uncorruptly and mercifully 
administered than in the Commonwealth of 
Massachusetts. 



LAW JOURNAL REPORTS. 



COURT OF 



queen's bench — APPEAL BIDE — 
JUDQMEVTS. 



Montreal, 2nd March, 1866. 
Leoault, Appellant, and Leoault, Respond- 
ent. 

Hddy That an appeal cannot be brought in 
forma paaperis to tne Court of Queen's Bench. 

This was a motion for the revision of an 

order in Chambers, allowing an appeal to be 
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brought infcTmapauperU, from a judgment 
of the Superior Court. 

ATLwnfy J., said that during an experience 
of forty years he had never heard of an appeal 
to that Court in forma pauperU. Appeals 
would be multiplied, and the greatest incon- 
veniences would result from such a practice. 

MosDELET, J.| dissenting, was of opinion 
that the door of the Court should not be closed 
to the poor, who could not bear the expenses 
attending an appeal in the regular way. 

Order rejected. Mondelet, J., dissenting. 

Groulx, Appellant, and Thb Corporatiok 
OP Parish op St. Laurknt, Respondents. 

HMj That there is no appeal from a judg- 
ment rendered under the Municipal Act of 
1860. 

This was an appeal from a judgment of the 
Circuit Court, Montreal, rendered 25th April, 
1865, condemning the defendant to pay $120, 
for neglect of duties as inspector of roads and 
bridges. 

The Court was of opinion that the judg- 
ment complained o( being rendered by the 
Circuit Court, under the dispositions of the 
Municipal Act of Lower Canada of 1860, 
which takes away from the Court of Appeals 
all juiisdicUon over judgments pronounced 
by the Circuit Court under that Act, there 
was no appeal. 

Appeal dismissed. 

Moreau, Ouimei and Chapdeau fbr Appel- 
lant; D» (Tu'ouord for Respondents. 

Montreal, March 6th, 1866. 

PRESBirT — ^DuTAL, C. J., Atlwik, Meredith, 
MosDELET, and Johnson ad hoe^ JJ. 

Right Hon. Edward Ellice, (appellant in 
the Court below,) appellant; and Her Ma- 
JX8TT THE Queen, (respondent in the Court 
below,) respondent: and E. Contra. 

Ikanagea — Protinekd Arbitrators. 

Action to recover damages caused by the erec- 
tion of certain Public Works. 

This case originally came before the Pro- 
vincial Arbitrators, on a claim by the Seignior 
of Beauhamois, for damages caused to his 
property in the Seigniory of Beauhamois, and 
in the adjacent township of Godnianchester, 
by certain dams erected by the Commission- 



ers of Public Works at the head of the Beau- 
hamois canal. On the 4th June, 1859, the 
arbitrators rendered an award allowing noth- 
ing to claimant, and an appeal was made 
under the statute, 22 Vic, c. 3, sec. 60, to the 
Superior Court, Montreal, which Court ren- 
dered a judgment for £8,575 in favour of the 
claimant. From this judgment the clumant 
appealed, and an appeal was also taken on 
behalf of Her Majesty. 

The judgment of the Superior Court^ which 
was rendered by Mr. Justice Badgley, has now 
been confirmed by the Court of Appeals, ex* 
cept that the latter court has gone farther, 
and granted the claimant interest on the 
£8,575 from the date of the judgment ap- 
pealed from. The details of the case are very 
voluminous, but the following resunU will serve 
to show the main points in dispute. 

Upon the completion of the Beauhamois 
Canal by the Provincial government, in 1849, 
the Commissioners of Public Works, under 
whose charge thai work had been carried on, 
were compelled to raise the head of the water at 
its upper entrance in order to render the Canal 
efficient for public use ; and, for the attainment 
of this object, caused two permanent dams to 
be erected, one connecting the upper point of 
Grande Isle with Clark's Island lying above it, 
both Islands at no great distance from the 
mouth of the canal, thereby forming, as it 
were, one continuous dam of considerable 
length ; and the other lower down descending 
the river, connecting Grande Isle with the 
Seigniory — ^the south shore of the St. Lawrence. 
The result was perceptible as the dams rose 
above the ordinary river level, and the object 
desired was fully accomplished by their con- 
struction. By means of these works, the en- 
tire channel of the St. Lawrence from shore 
to shore was narrowed two-sevenths of its 
extent, and in addition, the southern branch, 
which had before flowed between Grande Isle 
and the southern bank of the river (the north 
shore of the seigniory) was entirely shut off. 
The head of water thus obtained did consider- 
able damage to individuals by submerging all 
the Ian Is that could be reached by the in- 
creased high water level. The dams were com- 
menced in the spring of 1 849, when the water 
was very low, and were completed in the autumn 
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of the following year, 1850, by which time 
numerous complaints and claims for damages 
were transmitted to the government by the own- 
ers of the submerged lands, chiefly in the Seig- 
niory and the adjacent townships. Amongst 
the number were the Seigniors of Beauharnois, 
as such Seigniors and proprietors of the ad- 
joining township of Godmanchester. This 
claim, made up by Mr. Brown, the seignorial 
agent, was transmitted to the Commissioners 
of Public Works in September, 1850, and was 
filed in their office. It was accompanied by a 
request for a voluntary agreement to be en- 
tered into between the Seigniors and the Com- 
missioners for its amicable adjustment, or if 
that were not allowed, for the submission of 
the claim as required by law to the decision of 
the Provincial Arbitrators appointed for such 
purpose under the Public Works Act. The 
required reference was postponed by the Com- 
missioners from time to time, and finally was 
only submitted by them to the arbitrators in 
1858. In the interval, however, the pressure 
upon the Government for compensation for the 
submerged lands by the numerous parties in- 
terested, became so great that the Government 
appointed special commissioners to examine 
into the ground of the claims, and to efibct 
their final settlement, which was accom- 
plished to a considerable extent by payment 
of the various sums established by the 
official Commissioners as compensation for 
the losses caused by the submersions. 
In 1855, the Commissioners of Public Works 
undertook the construction of a dyke or 
embankment upon the lands of the claimant, 
intended to be a protection to the lands liable 
to be submerged. This work was undertaken 
without the consent of claimant; and after 
a prolonged correspondence, the Commission- 
ers notified the Seignior's agent that no deci- 
sion would be given on his claim for damages 
till the completion of the dyke. Finally, in 
November, 1858, eight years after the filing 
of the claim, and three years after the construc- 
tion of the dyke, the case was submitted by 
the Commissioners to the Provincial Arbitra- 
tors. The claim made consisted of seven items ] 
Ist, 7,400 arpents submerged in Catherines- 
town, Seigniory of Beauharnois, at 30s. per 
arpent, £11,100. 2nd, 1,500 arpents submer- 



ged in township of Godmanchester, at 20b. per 
arpent, £1,500. 3rd, Land for village, 26 ar- 
pents, at £50, £1,300. 4th, Land taken ibr 
Public Works in Grande Isle, 14^ at £10, i&145 
17s 6d. 5th, Land deteriorated from desicca- 
tion, 1,383, at 10s. (deterioration in value), 
£691 10s. Od. 6th, Diminution of power at 
saw mill, &c., £500. 7th, Estimated loes of 
lods et venUa £1,000 ; forming a total of J&l 6,- 
237*78. 6d. By the award of the Provincial 
arbitrators, the whole claim was thrown out, 
it being considered that any loss which might 
have been suflered by the Seignior of Beauhar- 
nois was covered by the increased value of 
his property. From this award EUice appeal- 
ed, and the Superior Court confirmed the 
award as regards items 1, 2, 3, and 6, allow- 
ing the appellant the sum of £8,575 instead 
of £14,400 claimed for these items, and totally 
disallowing the claim for items 4, 5 and 7. 
Each party appealed fh>m this judgment. The 
main points submitted on behalf of the Queen 
were : Ist, that neither the claimant nor his aAi- 
ieurs were proprietors of the Seigniory at the 
time thedamages were said to hafebeen suffci^ 
ed, or at any time prior thereto. 2nd*. That no 
damages were suffered either in the lands in 
Catherineetown, nor in those in Godmanches- 
ter, nor at St. Timoth^e Mill *, but that on the 
contrary, the lands in Catherineetown were 
largely benefited by the construction of the 
dyke. 

Atlwik, J., dissenting, adverted at length 
to the form of the proceedings, and stated his 
opinion to be that the whole proceedings were 
an absolute nullity, for the following among 
other reasons : The Crown had been foreclosed 
fi*om answering the petition of claimant in the 
Superior Court, and there could be no fore- 
closure against the Queen ; the proceedings 
were not instituted in the name ofHer Majestjr' s 
Attorney General. On the part of the Crown 
there was not one syllable in writing where 
so much was necessary to be stated. Upon 
the merits of the appeal, his honour also 
thought that judgment should be reversed. 
He was of opinion that the arbitrators should 
have been ordered to amend their report. 
There was nothing stated in the judgment as 
to a certain right of passage ) and nothing to 
secure the property to the Crown in the event 
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of it again becoming available by desiccation. 
IfEBEDiTH, J.y concurred with the majority 
of the Court on the law points raised on the 
pArt of the Crown. He differed only as to 
the valae of part of the land submerged. He 
considered $5 per arpent to be a reasonable 
indemnity for the land outside of the embank- 
ment, which could never be any use again; 
bat for land inside the embankment he thought 
$5 too much, and that $3 was enough. He 
agreed with Mr. Justice Badgley in thinking 
the form of the report of the Provincial Arbi- 
trators very objectionable ; but it would not be 
just to expose the parties to the inconvenience 
which would be caused by now ordering the 
award to be amended. 

MoKDELET, J.| had come to the conclusion 
that the judgment appealed from should be 
maintained. He was not disposed to take up 
objections that neither the appellant nor the 
respondent had laid before the Court, but 
r^aided the case as one that should be ad- 
justed upon a fiur and equitable basis. Upon 
the whole he coincided with the Court below 
in the conclusions arrived at. 

Duval, C. J., said, one of the objections 
was that the report was irregular*, that the 
arbitrators had not entered into particulars and 
had not assigned a reason for each adjudication. 
It would be strange if this, which was a com- 
plaint in the mouth of EUioe, were made a 
ground ibr dismissing his appeal. Upon the 
very Smk of the report there was an error. It 
was said that any loss sustained by claimant 
was covered by the increased value of his 
property. But this was not sufficient to justi fy 
the depriving a man of his property ; for the 
same reasoning would apply to the land taken 
for the Grand Trunk Railway between Quebec 
and Montreal. In expropriating, there were 
two questions ; first, the value of the property, 
independent of advantage or disadvantage; 
and 2nd, the amount of damage, of which a 
Ull of particulars should have been stated in 
the award. There was no difference of opinion 
between Mr. Justice Meredith and himself 
except on a question of fact, as to the value 
of port of the property. The evidence on this 
point was very contradictory, and upon the 
whole, he saw no reason to disturb the esti- 
mates of Mr. Justice Badgley, who had given 



his opinion on each item of the claim. On 
the question of claimant's title, his honour 
observed that the Government had acknow- 
ledged his title throughout the whole of the 
correspondence which had taken place. No 
other claimant of the property had appeared 
since 1850 up to the present day, and no ob- 
jection had ever been made by Government 
till almost the last moment. With respect to 
the Queen being foreclosed, there was nothing 
required in answer to claimant's petition 
except to say that there was no error in the 
award. The judgments appealed from would 
be confirmed, but the claimant, Ellice, would 
also be awarded interest on the sum of £8,575 
from the date of the judgment rendered by the 
Superior Court 

Costs on both appeals in favour of Ellice. 

A, A W. Boberisafif for claimant ; T, K. 
RatMoyj represented the Attorney-General, 
L. C. 

(Leave to appeal to England was obtained.) 

Present— Atlwin, Mbbedith, Dainf mond and 

MOVDBLBT, JJ. 

Montbkal, 8th March, 1866. 
Black el oZ. (defendants in the Court below), 
Appellants; and LcrsBTRE (plaintiff in the 
Court below), Respondent. 

Action of damages occasioned by a colli- 
sion. — Hddf that under the circumstances 
there was negligence on the part of the 
plaintiff, and he could not recover damages. 

Meredith, J. — This was an action of dam- 
ages by the proprietor of a barge, called the 
Q^AeCf against the defendants, as the owners 
of the steamboat Whitby. The pretension of 
the plaintiff is, that the persons in charge of 
the WTuiby negligently and maliciously caused 
that vessel to strike against the plaintifiTs 
barge. The defendants contend that the col- 
lision was occasioned by the gross negligence 
of those in charge of the barge; that they were 
lying across the channel so as to make a col- 
lision inevitable; and that the Whitby did 
everything in her power to avoid the collision. 
The accident occurred near the entrance of 
the Lachine canal, at a place where the canal 
is about 300 feet in width ; but the pretension 
of the appellants is that the channel, for ves- 
sels of the draft of the Whilby, at the place 
I in question, is narrow, (about 100 feet in 
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width,) and that it is never departed from by 
vessels of the class of the steamer in question. 
It is proved that the canal is not adapted to 
vessels drawing more than nine feet of water; 
that the Whitby had a cargo on board worth 
$15,000, and was drawing nine feet of water, 
and, therefore, could not safely leave the deep 
channel, (whatever may have been its width); ' 
and it is admitted that the barge was lying 
right across the channel. The main question 
in the case is as to whether the WhUby covAd 
have stopped, so as to avoid a collision, or 
without danger have passed to the left, that 
is, to the rear of the wood barge ) because, 
however much the persons in charge of the 
barge may have been in the wrong, if she was 
run down wilfully by the WhUby, the owners 
of that vessel are clearly liable. Before, how- 
ever, coming to the consideration of these 
questions, it is proper to see how it was the 
barge came to be lying across the channel. 

It appears that when the barge had got four 
or five arpents above the entrance of the canal 
the wind fell, and, then, that the barge drifted 
down with the current to the part of the 
channel where the collision occurred. So 
helpless were the people in the barge, that 
although they were right across the channel, 
and although they saw the WhUby a mile ofi^ 
yet they could not get out of her way. 

When asked to explain this, and to account 
for not having used oars or poles, Ferdinand 
Lalonde, one of the sailors on board the barge, 
says, '' Nous aviana dea rames mais pas des 
tauUU (rowlocks) pour lea mettre. Ceai 
ce qui fait que fwua noua aommea aervia de per- 
cheaj mcda ellea itaient trap courtea ; noua ne 
pouviona atidndre le/ond; c^eat le courant qui 
fuma a viri et nUa de travera," F. A. Johnson 
proves that poles could, if of proper length, 
have been used with effect. And the captain 
of the barge says, '' Noua ne noua aommea 
paa aervia dea ramea parceque noua n^amana 
paa de rowlocka. On itait aaaez occupi par 2a 
vcHe ijid noMLa aidaitplua que lea ramea.^^ 

As they were lying motionless, I do not 
understand how tlie captain can think the 
sail was helping them. To me it seems that 
sails without wind, oars without rowlocks, 
and poles so short that they could not touch 
the bottom, were all equally useless; and 



that, under these circumstances, the veseel 
should be found lying helpless acroes the 
channel, was not surprising. There waa one 
other way by which this might have beea 
avoided, namely, by throwing out the anchor 
when the barge was drifting down with the 
current ; which necessarily would have 
brought the bow or head of the vessel to the 
current, and in this way she would certainlj 
have blocked up a smaller portion of the 
channel than she did when lying across iL 

The captain when asked why he did not 
throw out his anchor, answered : — " Force- 
qu^on ne peut paa ioujoura reater d Vancre; 
car da moment qu^on a vu le ateamboat 
Whitby it itait trap lard pour jeiter Vancre. 
On itait d la place ot^ il noua ajrappi. Le 
ateamboat itait d un miUe de diatance qwmd 
on Va vuy 

But we know that the barge had drifted 
down four or five arpents, and it is plain that 
the current, 'if sufficient to carry the vessel 
down, would have been sufficient, if the anchor 
had been thrown out, to turn her bow to the 
current. And here it may be observed, that 
the persons in charge of the barge were very 
inexperienced. It was the first season for the 
captain as such, and he, when examined, was 
only 21 years of age ; and the two nacigaUuraj 
as they term themselves, who were assisting 
him, were, when examined as witnesses, of 
the ages respectively of 1 9 and 16. The i n ex- 
perience of the crew on board the barge may 
have been one of the causes which prevented 
them from taking any efficient means for her 
preservation ; but, be this as it may, I think 
it beyond doubt, that the situation of the 
barge, at the time of the collision, was alto- 
gether inexcusable. 

Still we have to enquire, could the steamer 
have stopped in time to avoid the collision, 
or could she, consistently with prudence, have 
passed to the rear of the barge, because if 
either of these courses was open to her, the 
owners must pay for the damages to the barge. 

I have gone over the evidence with much 
care, and am satisfied, firom the position in 
which the barge lay, with reference to the 
entrance of the canal, and the current there, 
that it was not possible to stop the steamer 
in time to avoid the collision. 
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The evidence as to the other point — the 
podsilnlitj of the steamer going to the rear of 
the barge— is conflicting} but even if we take 
as our guide the opinions of the masters of 
jeaselB and pilots, (and this is the most 
favourable view for the respondent,) I think 
the weight of evidence is decidedly in favour 
of the appel lant. In addition to mere opin ions 
the appellants have proved some facts, which 
appear to me of great importance, as showing 
that the steamer could not prudently have 
deviated from her course to avoid the collision. 
There was doubtless a wide expanse of water 
to the rear of the barge, but the question is, 
was it of sufficient depth for vessels such as 
the Wldiby drawing nine feet of water ? Thos. 
Johnson^ who says he has been navigating 
the rivers and lakes for the last fifteen years, 
and who has the command of a propeller of 
about the same size as the Whitby^ says : — 
'* I struck the bottom with my vessel at the 
entrance of the canal, not far from the light- 
house, but a little below it, last fall, (he thinks 
in November,) by keeping a little to the left, 
with a draft of 8 ft. 9 in." Now, according 
to the witnesses for the respondent, the steamer 
ought to have done that which caused John- 
son's boat to strike ) and yet he says he was 
fortunate in not having a hole knocked into 
the bottom of the boat. 

Charles Crawley, who has been navigating 
the rivers and lakes for the last 21 years, and 
has had command of almost all kinds of ves- 
sels used in the navigation, says: — '<I have 
struck there several times myself by keeping 
a httle too much to the left; on one occasion, 
I remember, trith the Brantfordj drawing 
about 8) ft. of water. On another occasion, 
with a smaller boat of the same draft of water, 
that is, the Bcmshee propeller. John Hanna 
says: — " The first trip I made, about 8 or 9 
years ago, coming down loaded, drawing about 
9 ft 3 in., we struck very hard opposite the 
old depot." The evidence of Thomas F. 
Batton, an experienced steamboat master, is 
to the same effect, and appears to me to be 
'Well deserving of attention. He says : — '< I 
do not believe that a downward vessel like the 
WhUbyf tCould avoid such a barge, without 
damaging herself; that is, if she attempted to 
go to the left there, she would get into shoal 



water, and get among boulders. I know that 
there are boulders there to the left and shoal 
water too. I once had a steamer, 45 feet in 
width over all, attached to the pier, some dis- 
stance below the lighthouse, probably 300 
feet. 1 know that I was obliged to detach my 
steamer and go on, to permit a loaded pro- 
pelled to pass down, as there was no room for 
her outside of my boat, without getting into 
the shallow water and among boulders ; and 
I consider it equally dangerous all the way up 
to the buoy. It is particularly dangerous 
for a propeller to attempt to turn to one 
side in descending, because when she takes 
a sheer her rudder loses all command over 
her. You cannot bring her head back imme- 
diately to the deep channel. She goes ahead, 
and in such a situation would run among the 
boulders and into shoal water. I have found 
propellers aground myself and helped them 
to get off; but more than 300 feet below the 
lighthouse I have known the mailboat " Ban- 
sJue,^^ when loaded, but not drawing more 
than seven feet of water, get aground exactly 
abreast of the lighthouse, and half way 
between it and the old Lachine depot." 

The evidence of these witnesses is confirmed 
by that of Mr. Alexander Bisset, who has been 
superintendent of the Lachine canal for the 
last 1 9 years : ** The downward vessel has the 
right of way, and should keep to the right. 
It is the business of upward bound vessels, 
particularly when unladen, to avoid her, by 
also keeping to the right. The position of the 
vessel, marked barge on said plan, is one 
which it would be against all sound reason for 
an upward bound vessel to occupy, and if it 
were 95 feet long, it would be impossible for 
a downward heavily laden steamer to avoid 
her, without running great ri^, by turning 
to the left out of her proper channel. This 
risk would seem to me to be very great ; the 
chances are, that by so going to the left, such 
a steamer would come into contact with boul- 
ders and shoals, and be seriously injured. 
In case she were further down, it would still 
be dangerous, in fact equally dangerous, unless 
she was far enough down to enable the steamer 
to stop from reaching her — that is, if she kept 
a like position in the channel." 

Our attention was drawn to the case of 
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Maitland and Molaon, (Stuart's Reports, p. 
441,) and to the case of the Cmtiberlcmdj 
(Stuart's Adm. Rep., p. 75); but I do not find 
that the judgments in those cases can aid us 
in the present instance, in which the questions 
to be adjudicated upon are purely questions 
of &ct ; and after giving to those questions the 
best consideration in my power, I think it cer- 
tain that the respondent is very blameable for 
the situation in which his barge was at the 
time of the collision ) and I think the prepon- 
derance of evidence is decidedly in favour of 
the pretension of the appellant, that it was not 
in the power of those in charge of the steamer 
to stop her in time to avoid the collision, and 
that they could not, consistently with pru- 
dence, have attempted to pass to the rear of the 
steamer, by deviating from the channel to the 
left. For these reasons I think the judgment 
must be reversed. 

MovBELET, J., dissented fh>m the judgment. 
Aylwin and Drummond, J J., concurred. 

Judgment reversedf Mondelet, J., dissenting. 

Ch'oss A Lunnj for Appellants; Laranger & 
I/msngeTj for Respondent. 

Corporation of the Parish of St. Barthe- 

LEMT, (defendants in the Court below,) 

Appellants; andDESORCT, (plaintiff below), 

Respondent. 

Question as to the nullity of a certain by- 
law of the Municipal Council. 

This was an appeal from a judgment of the 
Superior Court for the district of Richelieu, 
rendered by Mr. Justice Badgley. The action 
was brought to rescind the sale of certain pro- 
perty belonging to the plaintiff, which had 
been sold by the Secretary-Treasurer of the 
Municipal Council of the County of Berthier, 
in payment of taxes due to the defendants. 
The plea was, that the sale had taken place 
in accordance with by-laws made in due form 
by the defendants. The plaintiff answered, 
that the by-law of 5th September, 1859, on 
which the defendants chiefly relied, was ille- 
gal on its &ce. By the judgment of the 
Court below, the plaintiff's action was main- 
tained on the ground that the by-law of 5th 
September, 1859, ordering the opening of a 
certain road, and levying a special tax, was 
not accompanied by the formalities required 
by law. In particular, it was lalleged that 



there was no proeU-verbdl previously made, 
and that those interested in the road were not 
notified of the proceedings of the Council| ae 
the law required. The defendants appealed 
fh>m this judgment. The chief points to be 
determined on the appeal were, 1st, whether 
the by-law was null on its fiice ; 2d, whether 
the plaintiff could invoke this nullity in his 
special answer. 

Drttmmond, J., pronounced the judgment of 
the Court of Appeals, which confirmed that 
of the Court below. 

Judgment confirmed unanimously. 

F. U, PicJU, for Appellants; OUvier d: 
Armstrong^ for Respondent. 

Foley ef al. (defendants in the Court below), 
Appellants ] and Forester ei al, (plaintiffs 
in the Court below), Respondents. 

Proof in an action ex parte on a promissory 
note. 

The action in the 0)urt below was brought 
against the defendants as makers and endorser 
of a promissory note. 

No proof was adduced on behalf of the 
plaintiffs; the defendants were foreclosed firom 
pleading, and judgment was rendered esjrar^ 
in the plaintiffs* favour. The question sub- 
mitted on the appeal was whether in such a 
case the plaintiffs should not have made proof 
of the partnership alleged to exist between 
them, and also of the partnership alleged to 
have existed between the defendants. Every 
signature and writing to or upon a promissory 
note, is, in a default or ex parte case, presumed 
to be genuine; but it was submitted that 
extraneous fiicts,' such as the quality of the 
paper, were not to be taken as proved or 
admitted in default or ex parte cases. 

Duval, C. J., said there was no ground 
whatever for this appeal. 

Aylwin, Drummond and Mondelet, JJ., 
concurred. 

Judgment confirmed unanimously. 

A, d: W. Bobertsouy for Appellants ; Cross 
dt Lufuij for Respondents. 

Jones et cd, (defendants in the Court below,) 
Appellants; and GuroNdi/LEMOiKE, (plain- 
tiff in the Court below,) Respondent. 

Held, that the Court may discharge a diUr 
birif and order the case to be inscrib^ on the 
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riU tTen^ptiie, for the purpose of allowing 
the plaintiff to complete his answers to inter- 
rogatories mr faUs ei arUcUay where the 
interrogatories have not been answered pro- 
p^ly at first. 

This appeal arose from the fbllowing cir- 
cumstances : — The action was brought under 
a transfer of an obligation. The plea was, 
want of consideration, except to the extent of 
£90. On the 2l8t June, 1864, the Court, on 
motion of the defendants, permitted them to 
examine the plaintiff oxxfaits et articles on the 
250i June. On that day the plaintiff stated 
that he was engaged with another suit between 
himself and one of the defendants, and fearing 
to absent himself too long from this other 
case, he contented himself with answering the 
first two interrogatories, and then to the other 
36 interrogatories, the following answer was 
entered at Lis request: — ^'I have no other 
reply to make but that which I made to the 
preceding (second) question. ' ' Subsequently, 
the defendants moved that these interroga- 
tories be taken as admitted, inasmuch as 
the plaintiff had not answered them as he was 
boand to do. On the 30th Sept., 1864, Mr. 
Justice Berthelot ordered that the case be 
discharged from diUbirif and inscribed on 
iher6led^enquitef in order that the plaintiff 
might answer the interrogatories following the 
second. The case was then re-heard, and on 
the Slst Oct., 1864, Mr. Justice Berthelot ren- 
dered a final judgment in plaintiff's favour. 
The defendants had the judgment reviewed, 
and it was confirmed by Smith and Berthelot, 
JJ. ; Monk, J., dissenting on the ground that 
the Judge had no power to discharge the case 
from diUbiri, for tiie purpose of enabling the 
phuntiff to come up and complete his answers* 
The defendants then appealed. 

MoBDELST, J., dissenting, said he concurred 
with Mr. Justice Monk in thinking that the 
Judge, when he discharged the dilibMy had 
exercised a power which the Court did not 
possess. There was manifest error in the 
judgment of the Court below, and it should 
be reversed. 

Duval, C. J., was of ojnnion that the deci- 
sion of the Superior Court was correct, and in 
accordance with law, and must be confirmed. 

Aylwin and Drummond, JJ., concurred. 



Judgment confirmed, Mondelet, J., dissenting. 
MoreaUf Ouimet A Chapeleau, for Appel- 
lants : Edmund Barnard^ for Respondent. 

MoHTBXAL AKD Champlaiv Rajlroad* Co. (de- 
fendants in the Court below,} Appellants ; 
and Perrab, (plaintiff in the Court below,) 
Respondent. 

Railway Company held not liable for ani- 
mals killed, the accident having occurred 
when the fences were down during the winter. 

This was an appeal fVom a judgment of the 
Circuit Court, Montreal, condemning the 
defendants to pay the plaintiff the value of 
certain animals killed on the track. The 
action was brought by a farmer, of the parish 
of Laprairie, to recover the sum of $120, viz., 
$70, the value of a mare, and $50, the value 
of a colt, killed on the railway track, on the 
16th Dec., 1862. It was alleged by the plain- 
tiff that the company were bound to keep the 
fences on each side of the line in good repair; 
but that owing to the fences being down, the 
animals above mentioned got on the track 
and were killed by the cars. The defendants 
pleaded that in December, when the accident 
happened, all the fences had been taken down, 
to prevent the accumulation of snow on the 
road ; and consequently the plaintiff should 
not have allowed his animals to go at large. 
The fences were taken down in accordance 
with an old established custom. It was 
further stated that there was nothing to show 
that the animals were killed by the cars. 
Loranger, J., having rendered judgment in 
favour of the plaintiff, the defendants appealed. 

Dbummokd, J., dissenting, was of opinion 
that the judgment should be confirmed. The 
enclosures had been taken down, and the 
company were therefore liable for the acci-^ 
dent. 

MoifDELET, J., rendering the judgment of 
the Court, said that the plaintiff himself was 
the cause of the accident, and the company 
could not be held accountable. The judg- 
ment must be reversed. 

Duval, C. J., Aylwin and Meredith, JJ., 
concurred. 

Judgment reversed, Drummond, J., dissent- 
ing. 

OoarHeTf Pamnmlle dc Biioumatf, for Appel- 
lants ; Mideric Lanciotj for Respondent. 
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Laloitok, (plaintiflf in the Court below), Ap- 
pellant; and Brvket, (defendant in the 
Court belowy) Respondent. 

Question aa to payment of rente camHiuie 
representing lods ei venUs, 

This was a hypothecary action to recover 
from the defendant, as Hen-deUnieur of the 
half of certain property, the amount of a con- 
stituted rent with arrears, in all $390. The 
defendant pleaded a peremptory exception, 
setting up that the rent in question was seig- 
norial, and represented the lodt ei ventea 
which had been commuted; that the com- 
mutation price had been paid, and the pro- 
perty cleared from all incumbrance. The 
defendant's pleas were maintained by the 
judgment of the Superior Court, rendeied by 
Mr. Justice Berthelot, 27th June, 1862, and 
the plaintiff's action dismissed. It was from 
this judgment that the present appeal was 
brought 

MoiTDfiLET, J., dissenting, was of opinion 
that the judgment should be reversed. 

Aylwin, J., also dissented. It was to be 
observed that under the terms of the original 
<5ontract, there was to be no sale whatever, 
unless it were with the permission of the pres- 
ent appellant. So farfrom this, there had been 
three different sales, and the result was to 
<5ompel the present appellant to lose $300, 
to which he was fairly entitled. His Honour 
-was of opinion that the judgment should be 
reversed. 

Duval, C. J., rendered the judgment of the 
Court, confirming that appealed from. 

4 

Meredith, J., concurring, said that before 
he saw the plaintiff's answers to the defend- 
Ant's articulation of facts, he was of opinion 
that the judgment should be modified to the 
extent that the plaintiff should have security 
against trouble, because he thought it probih- 
ble that the claim had never been paid, though 
the interest had been. But on looking at the 
answers, he saw that this was unnecessary, 
it being admitted the money had been paid. 

Drummond, J., concurred. 

Judgment confirmed, Aylwin and Mondelet, 
JJ., dissenting. 

MoreaUf Ouimet db Chapdeau for Appellant ) 
Mowr Roy, Q. C. for Respondent. 



Wabdli, (plaintiff in the Court below,) Ap- 
pellant; and Bethuvb, eiqvaUiij (defend- 
ant in the Court below,) Respondent. 

Held, that the proceedings of eaaperte are 
null and void, when notice thereof has not 
been given by them to both parties. 

This appeal was from a judgment rendered 
by the Superior Court, 25th January, 1865, 
dismissing the plaintiff's action, declaring that 
the sum due to the plaintiff was more than 
compensated and extinguished by the dam- 
ages set up in compensation, which were put 
down in the report of experts at $30,282. 
The intention of the plaintiff was to carry the 
case to the Privy Council, but he submitted 
that the proceedings had by the experts must 
be declared invalid, no notice thereof having 
been given to the plaintiff or his agent. 

DrvAL, C. J. It is impossible to confirm 
the judgment The ea^erte did not give the 
plaintiff any notice, and therefore theip pro- 
ceedings are null and void. 

Meredith, Drummond and Mondelet, JJ., 
concurred. 

Judgment reversed unanimously. 

A. d: W. Boberteon, for Appellant; S. Be- 
thune, Q. C., for Respondent. 

BissoNETTE et oL, (defendants in the Court 
below,) Appellants ; and Bornais, (plaintiff 
in the Court below,) Respondent 

Action for false imprisonment againiit the 
informant, bailiff making the arrest, and the 
two committing justices. 

Held, that the two justices alone were liable 
in damages, which were reduced to £25. 

This was an appeal from a judgment of the 
Superior Court, rendered by Mr. Justice 
Monk, on the 26th January, 1865. The 
action was brought by the plaintiff to recover 
the sum of $1000 damages for false impri- 
sonment, under the following circumstances. 
In June, 1860, Joseph Duquette, a school- 
master of St Valentin, laid an information 
before Anaclet Bissonette, a justice of the 
peace, alleging that the plaintiff had feloni- 
ously conspired against the life of himself his 
wife, and children, by attempting to demolish 
the school-house in which they resided. On 
this complaint, the plaintiff was arrested and 
brought before Anaclet Bissonette and his 
brother Joseph, also a justice of the peace. 
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After hearing evidence^ the two Bissonettes 
Bent the plaintiff to the Montreal jail, under 
charge of Mongeau, a bailiff. The plaintiff 
was immediately liberated by the order of one 
of the judges of the Superior Court sitting at 
Montreal, who declared that the alleged offence 
iras unkDOwn to the law. The plaintiff then 
brought his action against the two justices of 
the peace^ the schoolmaster, and the bailiff. 
The judgment from which the present appeal 
was brought, condemned the four defendants 
scUdairaneni to pay the plaintiff the sum of 
£100 damages. 

DuTAL, C. J., said, that the two justices of 
the peace had not justified their conduct. 
They gave an order which was illegal; but 
for the illegality of this order the schoolmaster 
and bailiff were not responsible. Moreover, 
the damages awarded were extravagant. 
The judgment would be reversed, and thtf 
action dismissed as to Duquette and Mongeau. 
The judgment against the two Bissonettes 
would be reduced to £25 ; DtRjuette and Mon- 
geau would have the costs of both Courts in 
their fovor, and the plaintiff must also pay 
the costs in appeal of the other defendants, 
because the demand was extravagant and 
should not have been persisted in. 

Meredith, Drummond and Mondelet, JJ., 
concurred. 

Judgoaent reversed, damages reduced to 
£25 against A. and J. Bissonnette only. 

Leblanc, Gim(fy<i&2>6Zanc, for Appellants; 
MoreaUy Ovdmei A ChapUmi^ for Respondent. 

HuiKOiB, (plaintiff in the Court below,) Ap- 
pellant; and St. Jeav, (defendant in the 
Court below,) Respondent. 

HMy that an action en HparcUion de biena 
may be instituted in the district wherein the 
defendant is summoned by personal service, 
according to C. S. L. C. cap. 82, sec. 26. 

This was an appeal from a judgment of the 
Superior Court in a de&ult case, rendered on 
the 30th June, 1865, by Mr. Justice Berthelot. 
The pluntiff brought her action en siparation 
de biens, against her husband. Both parties 
were domiciled in the district of Richelieu, 
but the defendant was described as being tem- 
porarily in the district of Montreal, where the 
action was brought, the defendant being per- 
sonally served in the city of Montreal. The 



case was dismissed, on the ground that the 
plaintiff should have brought the action in the 
district where the parties had their domicile. 

Duval, C. J., eaid that the judgment must 
be reversed. The defendant could be sued in 
any district where he was personally served. 

Ay 1 win, Meredith, Drummond and Mon- 
delet, J J., concurred. 

E. U. PicJU for Appellant. 

Watt, (plaintiff in the Court below,) Appel- 
lant; and Gould et cU, (defendants in the 
Court below,) and Jacques ei oZ, (interven- 
ing parties in the Court below,) Respond- 
ents. 

Delivery of wheat. — Question as to carrier's 
right to store under the circumstances. 

This was an appeal from a judgment of the 
Superior Court, rendered by Mr. Justice Smith 
on the 31st October, 1864. The action was 
brought to revendicate 9,941 bushels of wheat, 
seized in the possession of the defendants. 
The judgment recognized the defendants' 
right of lien for storage, and also the* right of 
the intervening parties to the sum of $1,680, 
for the carriage of the wheat from Cleveland, 
Ohio, to Montreal, and also their right to be 
paid the freight out of the proceeds of the 
wheat. It was on these two items of storage 
and freight that the plaintiff appealed. The 
wheat arrived at Montreal about one o'clock, 
on the 16th October, 1862, in the Awn. 
Janes & Co., the consignees, directed the 
Avon to go along side of the Caledonia. She 
went along side early on the 1 8th, and found her 
discharging coals. The Avon soon after went 
away, on the ground that the Caledonia 
was not ready to receive the wheat, which 
was then stored. The whole case turned on 
this : was the Caledonia ready to receive the 
wheat, and were the intervening parties Jus- 
tified in storing when they did? The Court 
below having maintained the right of storage 
against the plaintiff, the present appeal was 
brought. 

Meredith, J., said it was to be regretted 
that both parties had stood so determinedly 
upon their extreme rights. The amount in- 
volved was now several hundred pounds, 
whereas at first it was only about $100. If 
I the Avon had waited a short time, this loss 
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would hare been avoided, but the plaintiff 
positively refused to pay for her detention. 
Prompt despatch in loading and discharging 
was of importance, and had been stipulated 
for in the contract. The evidence showed 
that the intervening parties were justified in 
storing the wheat, the Caledoma not being 
ready to receive her cargo on the 17 th. As 
to the 75 bushels, alleged short delivery, he 
would have been disposed to modify the judg- 
ment to this extent, but all the judges were 
agreed in saying that the judgment must be 
confirmed. 

Duval, C. J., Ay 1 win, Drummond and Mon- 
delet, JJ., concurred. 

Judgment confirmed unanimously. 

Torrance & Morris, for Appellant } A, Ro- 
b^iscUf Q, C, for Respondents. 

RoLLASD, (plaintiff in the Court below,) Ap- 
pellant; and JonoiN, (defendant in the 
Court below,) Respondent. 

Held, that the use of the wordspoie ie» detiea, 
by a creditor to his debtor, on the public street, 
in the hearing of passers by, gives ground for 
an action of damages. 

This action was brought to recover $8,000, 
damages for verbal slander. 

It appeared that as the plaintiff was walk- 
ing along Notre Dame Street one evening, the 
<lefendant met him and called out to him, Rol- 
land, Rolland. The latter did not stop nor 
answer. The defendant then exclaimed, ac- 
cording to the plaintiff's assertion, pay your 
debts, pay your debts, (paU tea deUeSj paie 
ies detUaJ) It was in consequence of this 
insult that the action was brought The de- 
fendant denied having used these words. He 
alleged that he had merely called upon the 
plaintiffto come and settle his account. At 
this time the plaintiff was second endorser on 
two notes held by the defendant to the amount 
of 13,000. The plaintiff had neglected to 
pay, wanted delay, and for the purpose of 
obtaining delay, had appealed fh>m a judg- 
ment against him at the suit of the defendant. 
The debt, however, was afterwards settled in 
full. The action was dismissed by Smith, J., 
on the ground that the plaintiff had wholly 
failed to prove his case. From this judgment 
the plaintiff appealed. 



Drummohd, J., dissenting, said it was abenid 
that a case of this nature should be brought 
in the Superior Court The plaintiff might 
perhaps have been entitled to three or four 
dollars damages ; but the injury was so trifling, 
that the judge of the Superior (3ourt acted 
wisely in dismissing the action. Litigation 
for trifles like this should not be encouraged. 
He therefore fully approved of the judgment 
in the Court below. 

Mebbdith, J., said it certainly was matter 
for regret that this action should have been 
brought in the Superior Court There seemed 
to be nothing very offensive in the words used, 
yet he did not think it was justifiable for the 
defendant to tell the plaintiff in the public 
street to pay his debts. But an action for 
$8,000, brought in the Superior Gourt^ expos- 
ing the defendant to considerable trouble and 
expense, was quite unnecessary. 

MovDELBT, J., said that the plaintiff had 
made proof of his all^^ons. The expres- 
sion, used in the open street, was injurious, 
and wounded the plaintifiTs sensibilities. The 
judgment, therefore, would be reversed, and 
£20 damages awarded. 

Duval, C. J., and Aylwin, J., concurred. 

Judgment reversed, Drummond| J., dissent- 
ing. 

C. A jP. X ArchamhauU, for Appellant; 
Lesage is Jeiti, lor Respondent 

Beaudbt, (defendant in the Court below,) 
Appellant; and Roy eialf (plaintiffs in the 
Court below,) Respondents. 

Action for damages caused by privy being 
built against mur mUayen, 

The action in this case was brought by the 
plaintiffs, to recover £600 damages, caused 
by the defendant having built privies against 
the mur mUoyen, the parties being neighbours. 
The filth from these places had penetrated and 
flowed through the mwr mHayen, causing a 
disagreeable smell in the plaintiffs' premises. 
There was also a demand for £62, half the 
cost of repairs to the mur mttoyen. The judg- 
ment appealed from by the defendant was ren- 
dered in the Superior Court by Smith, J., 30th 
April, 1864, condemning the defendant to pay 
£50 as damages, and ordering him to tho- 
roughly repair the mur mitoyen. 
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DrTALy C. J. This is entirely a question of 
fiust, and we think the judgment must be con- 
firmed with costs. 

Ayiwin, Drnnunond and Mondelet, JJ., 
ooncuned. 

Judgment confirmed unanimously. 

C A F. X, ArehambmUt, for Appellant; 
G. Joaephj for Respondent. 

MoHTRSAL City PASSBvan Railway Co. 
(defendants in the Court below,} Appel- 
lants; and BiGiroKy (plaintiff in the Court 
below,) Respondent. 

Hddj than an action for damages will not 
lie, where the injury is the result of pure acci- 
dent, and where no negligence can be imputed 
to the defendants. 

This was an appeal from a judgment of the 
Superior Court, rendered by Monk, J., on the 
30th April, 1864, condemning the company 
to pay the sum of $600 damages for the death 
of the plaintiff's son, killed by one of the cars 
in July, 1862. The action was brought for 
£500 damaged, £200 for the expense of bring- 
ing up the child to the time of his death, and 
£300 for expenses of interment, and for the 
Other's grief at the loss of his child. The 
accident occurred in St. Joseph Street. The 
car at the time was going west, at a moderate 
rate of speed, and had gone a short distance 
beyond Versailles Street, when the plaintiff's 
child suddenly ran from behind a cart on to 
the railway track, directly in front of the car, 
wheic he was instantly knocked down, and 
run over by the car, before the driver could 
stop it. The defendants contended in the 
Court below, that they were not liable in any 
sum whatever, chiefly because the lamentable 
occnrrenoe was the result of pure accident, in 
80 &r as they were concerned; and also 
because it did not appear to them that, under 
the circumstances, the plaintiff had a right 
to demand any pecuniary remuneration for 
the death of his infiint child. Damages could 
be given only in proportion to the injury 
resulting from the death to the parties ibr 
whom the action has been brought. The 
defendants, in appealing from the judgment 
against them, urged that the ''injury," the 
amount of which is to be the measure of 
damages in an action for the benefit of the | 



survivors, must be a material injury, capa> 
ble of estimation in money, upon some prac* 
tical basis, either specific or general, and that 
damages could not be granted as a mere BoUh 
Uum for the feelings of the complainant. 

Atlwin, J. I am not disposed to reverse- 
the judgment. I would hold the Company 
to the strictest responsibility. I therefore- 
dissent from the judgment of the Court. 

DuTAL, C. J. It is beyond a doubt that the 
driver was not in &ult here. He had no 
opportunity of stopping in time, for he could 
not see a little boy that suddenly ran in front 
of the horses. The judgment is therefore 
reversed. 

Mondelet and Drummond, JJ., concurred. 

Judgment reversed, Aylwin, J., dissenting.. 

AhMt is Dormany for Appellants ; LAUmCf 
Qusidy S LeblanCf for Respondent. 

Pkkvoter, (plaintiff in the Court below,) Ap- 
pellant; and Butler, (opposant in the 
Court below,} Respondent. 

Title to property. — ^Right to file opposition. 

Certain real property having been taken in 
execution, as belonging to Lothrop Chamber- 
lain, defendant in the Court below, the respond, 
ent, by his opposition afin dt dUtrairej claim- 
ed the land under a deed of sale to himself. 
This opposition was contested by the Appel- 
lant, on the ground that the land did not in 
reality belong to the opposant, but that he 
held it for the defendant, whose property it 
was. It appeared in evidence that the land 
either belonged to the defendant, or to the old 
firm of Baxter k Chamberlin, dissolved twenty 
years previously, of which defendant was a 
partner. Mr. Justice Short having maintained 
the opposition, the plaintiff appealed. 

Mbrbdith, J., was of opinion that the oppo- 
sition should have been dismissed. The 
opposant, being merely an agent, had no right 
to file an opposition in his own name., 

Aylwin, Drummond and Mondelet, JJ., 
concurred. 

Judgment reversed. 

Sanborn d: Brookes, for Appellant; Felton 
S Fdiony for Respondent. 
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Walker ei vitj (plaintiifd in the Court below,) 
Appellants; and The Corporation of 
SoREi^ (defendants in the Court below,) 
Respondents. 

HeM^ that where essential matter is merely 
imperfectly stated, and not entirely omitted, 
the defendant should attack the declaration 
by an exception d la formt^ and not by a dA- 
fense en droit. 

Meredith, J. The plaintiff in the Court 
below brought a petitory action against the 
respondents, and in her declaration she de- 
scribes herself as '< Dame Mary Walker de la 
ville de Sorel, dans le district de Richelieu, 
Spouse contractuellement s^par^e de biens de 
John George Cr6bassa, Ecuier, notaire public 
du mdme lieu, et le dit John George Cr^bassa 
en autant que besoin est pour autoriser sa 
dite 6pouse." 

The respondent filed a diferue cm fonds en 
draitj and contended that the allegations of 
the declaration, as to the separation as to pro- 
perty of the plaintiff from her husband, are 
insufficient. The judgment of the Court be- 
low maintained the dtfense en droUf one of the 
coTisidircmis of the judgment being : " Con- 
sid^rant que dans la dite declaration les de- 
mandeurs n'ont alUgu6 et fait voir aucun 
droit de la demanderesse d' ester en justice et 
d'instituer la pr^sente action comme s^par^e 
de biens d'avec son dit mari. n'alUguant pas 
la dite separation et comment elle s'est 
op^r^e." 

The rule on this subject, as I have always 
understood it, is this : '^ That matter essen- 
tial entirely omitted is the subject of a dtfense 
en droitj but that matter essential imperfectly 
stated is the subject of an exception d la forme*'' ^ 
(3 Rev. de Leg. p. 196.) Applying this rule 
to the present case, if the respondent had any 
reason to complain, (a point which we are not 
called upon to decide, ) there should have been 
filed, not a dtfense en droit, but an exception 
d la forme; and therefore the judgment, 
maintaining the dtfense aa fonds en droitj 
ought to be reversed. 

Ay 1 win, Drummond, and Mondelet, J J., 
concurred. 

Judgment reversed. 

D. Girouardj for Appellants ; Lafrena^edk 
BrunecWj for Respondents. 



Crebassa, (defendant in the Court below,) 
Appellant; and Massce, (plaintiff in the 
Court below,) Respondent. 

Heldy that a return made by the Sheriff of 
rtbeUion d justice is sufficient evidence to jus- 
tify the Court in making a rule against the 
defendant, for contrainte par carps, absolute, 
where the defendant does not appear. 0. S. L. 
C. cap. 83, sec. 143-145. 

This appeal was from an interlocutory judg- 
ment rendered in the Superior Court, 20th 
May, 1864, on motion of the plaintiff for a rule 
fim for a contrainte par corps, and also firom 
a final judgment rendered by the same (3ourt, 
31st May, 1864, declaring the rule absolute, 
with costs against the defendant, for having 
committed a rebellion d justice, on the 2dth 
April, 1864, as appeared by the return of the 
sheriff of the district of Richelieu, to the writ 
of pluries pUaries venditioni exponas de bomisj 
ad'lressed, Slst March, 1864, to the sheriff* of 
ill J district of Richelieu, wherein the defend* 
ant resided, and had opposed the sale of his 
goods and chattels previously seized. The 
judgment was appealed from on the ground of 
irregularity in the proceedings, and because 
judgment had been rendered without any 
proof. The respondent contended that the 
Ord. of 1667 had been superseded by the sta- 
tutory enactments contained in C. S. L. C. 
cap. 83, sec. 143 to 145. The return of the 
sheriff in such a case as this was not travers- 
able. 

Meredith, J., said, it was not denied that 
the appellant opposed the execution. The 
defendant had made default, and the return of 
the sheriff must be considered sufficient evi- 
dence. The Court saw no reason to disturb 
the judgment rendered by the Superior Court 

Aylwix, J., said, it would be impossible in 
this matter to proceed according to the Ord. 
of 1 66 7. He was satisfied that what had been 
done time and again might be done in this 
case. 

Duval, C. J., concurred. 

Mondelet and Drummond, JJ., dissented. 

Judgment confirmed. 

D. Oirouard, for Appellant; LafrenojfeS 
Armstrong, for Respondent. 
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MovTBBAL, Maroh 9th, 1866. 

Es parte Jamss Milton Bbowk. 

EztradUiai^— Warrant of CommUment. 

Hddy that a warrant of oommitmenti under 
the Extradition Treaty, which omits to state 
that the accused was brought before the 
magistrate^ or that the witnesses against him 
were examined in his presence, is bad upon 
the face of it, and must be set aside. 

In this case a writ of habeat corpus had 
been ordered to issue on the preceding day, 
returnable immediaie. The case again came 
up on the return of the writ. 

The grounds of the application are suffi- 
dentlj apparent from the remarks of the 
judges, of which the following is a full report. 

DuTAL, C. J., said, this case had been so 
hJHy argued for several days past that no' 
farther light could possibly be thrown upon 
it The judges entertained no doubt what- 
ever that the man should be discharged. It 
was therefore ordered, that it appearing upon 
the return to the writ, that the warrant of com- 
mitment in virtue of which Brown was now 
detained, was bad, he be discharged from cus- 
tody, his detention being illegal. The case 
was certainly one of very great importance, 
la the first place it was of importance to the 
liberty of the subject. It was not an ordinary 
case of depriving a man of his liberty and 
learing him in the country, but it was a case 
of sending him out of the country. It might 
be said that this man was not a British sub- 
ject. Still, he was within British territory, 
aod so long as he was in British territory, he 
owed all^iance to Her Majesty, and owing 
allegiance he was entitled to protection. If 
extradited, not only would he be deprived of 
his liberty, but he would be sent out of the 
Queen's dominions, and this no court had 
power to do unless in accordance with the 
law. It should be well understood that this 
court was prepared most fully and faithfully 
to execute the stipulations of the Treaty, and 
that the Judges would not encourage or suffer 
any quibbling with its terms. If the Judges 
saw that a party fairly came within the pro- 
risions of the Treaty, it would be in vain for 
him to attempt to escape by exceptions d la 
forme. The Court would not listen to such 
exoeptionsy but would see that justice was 



done. It was intimated over and over again ^ 
that if there was a mere infbrmality in this 
case, another warrant might be substituted 
by the magistrate. Nothing of the kind has 
been done. We must suppose, therefore, that 
the magistrate had a reason for not doing so. 
We have to determine as to the warrant be- 
fore us, and we have no hesitation in saying 
that it is illegal. Not one of the requirements 
of the amended Act 24 Vic. cap. 6, has been 
complied with. The Statute says, first, that 
the party shall be charged upon oath, and the 
magistrate thereupon shall have him arrested 
and brought befbre him. I believe the majo- 
rity of the Judges are agreed that if the man 
is already befbre the magistrate, it is not ne- 
cessary to issue a new warrant, because the 
object of the warrant is the arrest. But if the 
man is before the magistrate, what is to be 
done? The magistrate may examine upon 
oath any persons touching the truth of the 
charge, and upon such evidence as according 
to the laws of this Province would justify the 
apprehension and committal for trial of the 
person so accused, if the crime had been com- 
mitted here, it shall be lawful for such magis- 
trate to issue his warrant for the commitment 
of the person, till surrendered or discharged. 
Here was a very important proviso, which 
must be fulfilled. Great Britain had not 
yielded to the demands of foreign powers. 
She said: it is not sufiicient that this is a 
crime in your country ; it must be a crime in 
this country. We see the object the Legisla- 
ture had in view. It must appear upon the 
warrant of commitment that the accused had 
been brought before the magistrate, and that 
the magistrate examined witnesses in his pre- 
sence in the terms of the said act. We see 
at once the importance of complying with 
this ; for no one would pretend that a British 
subject, or even a stranger, could be sent out 
of the Queen's dominions without having 
heard what was alleged against him, or hav- 
ing an opportunity of giving any explanation. 
This was no idle form ; it was essential that 
it should appear on the fiice of the warrant ; 
and this Court, in the exercise of its con- 
trolling and superintending powers, must see 
whether it had been complied with. 
Another question might arise — ^whether this 
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Court might not substitute another warrant. 
No precedent has been cited in support of such 
a right. In Bissett's case, the Court of Queen's 
Bench denied the right. On this, however, 
we pronounce no opinion. The magistrate 
was fully aware that he had a right to sub- 
stitute another warrant, and not having done 
fio, it would be wrong for this Court to take 
an initiatory proceeding in the matter. There- 
fore the Court, while it reserved any decision 
on its powers in this respect, would not inter- 
fere. Nor would it pronounce any opinion 
upon the power of a Judge in vacation to sub- 
stitute his own warrant. The case of the 
Chesapeake fully confirmed the view taken by 
the Court in this case. But without reference 
to precedents, he believed a careful attention 
to the general principles of law would satisfy 
any one, though not a lawyer, that the rule 
laid down by the Court was reasonable, and 
regard for the liberty of the subject impera- 
tively called upon the Court to enforce that 
rule. The Court, then, being clearly of opinion 
that the warrant of commitment was bad 
and insufficient to detain the prisoner, would 
order his discharge. 

Atlwik, J., entirely concurred in the opin- 
ion of the Chief Justice. 

Meredith, J., said it was with regret he 
concurred in the judgment about to be ren- 
dered, but he was of opinion that the case 
did not admit of doubt. The magistrate acted 
under a special authority, and his conmiit- 
ment ought to show upon the face of it that 
at least in all matters of importance, he had 
followed the directions of the statute. In 
the present case it does not appear, upon the 
face of the commitment, that the prisoner 
heard the evidence agunst him, or even that 
he was before the magistrate. And were we 
to hold such a commitment valid, we would 
in effect say that a person may be surrendered 
under the Treaty without having had any 
opportunity of offering an explanation respect- 
ing the charge brought against him or know- 
ing even by what evidence that charge was 
supported. 

MovDELET, J., said it was to be regretted 
that the case should fail ; but the responsibi- 
lity was not upon the judges. They were 
anxious to carry out the Treaty to the fullest 



extent; but it must be done according to law. 
A special power given by a special lair must 
be exercised with much greater caution than 
powers conferred by the common law. He 
fully concurred in the remarks of the other 
judges. 

Drummond, J., concurred. 

Prisoner ordered to be discharged. 

S. DeoUn for Petitioner ; T. K. RamMUf for 
the Crown. 



RECENT ENGLISH DECISIO^a 

[Collated from The Lmm Repobts.J 

NegUgenee — Railway — Lnd Orosnng* — 
There is no general duty on railway compa- 
nies to place watchmen at public footways 
crossing the railway on a level ; but it depends 
upon the circumstances of each case whether 
the omission of such a precaution amoaDts to 
negligence on the part of the company. 

A railway was crossed by a public footway 
on a level, and was protected by gates on each 
side of the line, and caution boards were placed 
near the gates. The view of the line from one 
of the gates was obstructed by the jaer of a 
railway bridge crossing the line; but on the 
level of the line it could be seen for 300 yards 
each way. A woman approaching the line by 
that gate was detained by a luggage train on 
her side, and immediately on its having pas- 
sed, crossed the line, and was run down and 
killed by a train coming along the other L'ne 
of rails. There was no evidence of n^igence 
in the mode of running the trains : — Heldf 
that there was no evidence of negligence on 
the part of the company, but that there was 
evidence of negligence on the part of the de- 
ceased. Stubley v. The London and North 
Western Railway Co. Ex. p. 13. Baron 
Bramwell observed : *^ In crossing the rails 
at all, this woman was, as people often do^ 
heedlessly going on at the rear of a passing 

vehicle on her side, without waiting to see 
whether the other line was clear." — [To be 

ContinuecL'] 

Private Executions. — The measure for 

substituting private for public executions in 

England has been approved of by a majority 

of the House of Lords, and probably will soon 

become law. 
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THE CODE OF CIVIL PROCEDURE. 

In some respeoto, it must be conceded that 
we Bie not a backward people in this country, 
and the interest manifested in the rerision and 
-consolidation of our laws is one of them. We 
hare had onr Statutes revised, and we have 
had them consolidated, and now, while the 
subject of codification is still only on the tapis 
in England, we in Lower Canada possess two 
eodes — ^the Civil Code, and the Code of Civil 
Procedure. That which England, with her 
illustrious jurists and eminent text-writers, 
has never accomplished, and still doubts the 
possibility of accomplishing, her enterpris- 
ing colony has brought to pass. The Civil 
Code wiU soon be law from Gasp^ to Ottawa, 
and the Code of Civil Procedure is, while we 
write, rapidly passing through Committee of 
4he House. 

The advantage of having a Code, even an 
mdifierent Code, cannot be disputed, and 
Although many will probably be of ojHnion 
that our Code, considering the time and money 
that have been expended on it, is not so im- 
maculate as could be desired, yet its simple 
existence, as a cleared spot in the midst of a 
tangled thicket, must be a source of relief and 
satis&ction. 

It is not our intention, however, at present, 
to enter into any discussion respecting Codes, 
but rather to refer to the action taken by the 
Montreal bar, with respect to the Code of Civil 
Procedure, which must naturally attract the 
special attention of practitioners. ' 

At one of the meetings held in June, to con- 
sider the proposed changes to the Act respect- 
ing the Bar, it was suggested by Mr. Ritcbis, 
that it was time, then or never, to pay some 
attention to the Code of Procedure, a matter 
of much greater importance than that which 
was then being considered. Parliament was 
in Session, and the draft of the Code was 
rapidly passing through committee. He sug- 
gested, therefore, that a committee should be 
immediately named to take the draft of the 



proposed code into consideration, and see what 
amendments were desirable. The Committee 
named was composed of Messrs. Ritohxb, 
RoBBftTSov, Q.C., DouTBS, Q.C., JiTTB, and 
Bbtbuhs, Q.C., and although the time was 
short, and the weather none of the coolest| 
these gentlemen prepared a report, with an- 
nexed schedules of amendments, which 
evinces close examination and acute reflection. 
Besides the points which we have been able to 
notice below, the committee suggested a laige 
number of minor alterations and verbal 
changes, most of which at once command the 
i^proval of the reader. A meeting of the bar 
was called to consider the report on the 19th 
of July, but it being vacation, and the notice 
short, there was not a quorum present, and 
the suggestions were merely submitted in an 
informal manner, the proposed amendments 
for the most part being acquiesced in by those 
present. ' The members of the bar present at 
this meeting were Messrs. Robsrtsov, Q.C., 
batonnier, Mackat, Ritghib, Tobbakob, 
DouTBB, Q.C., Jbttb, Abchaxbault, Pao- 
KOBLo, Kibbt, and the Secretary, Mr. Sirow- 

DOK. 

The Report was as follows : 

''The Committee named to consider what 
amendments are required in the proposed Code 
of Civil Procedure, beg leave to report that 
they have gone through the articles con- 
tained in the Report of the Commissioners, 
and the amendments suggested by the Com- 
mittee are 'embodied in the Schedules A and 
B hereunto annexed. The amendments pro. 
posed to articles 45, 264, 262, 351, 352, 355, 
356 and 357, are only concurred in by a minor- 
ity of the Conmiittee. 

The principal changes recommended by the 
Committee are the following : 

Art. 32. That parties bringing actions of 
damages in formd pauperis shall be liable to 
canirainte for the costs awarded to the opposite 
party. 

90. That in case of de&ult of defendant in 
sainHxnit after judgment, judgment may be 
rendered in vacation. 

150. That in pleading, no replication be 
required. 

210—222. That the articulation of. faots be 
abolished. 
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311 — 312. That the number of Commis- 
eioners named to execute a Ckmmisnon Bagor 
taire be reduced. 

That the delays in term and vacation be 
uniform. That a uniform delay of eight days 
be substituted for the delays of five, six, ten, 
fifteen days, mentioned in articles 651, 649, 
662, 720, 760, 932, 1063, 1070, 1112, 1120, 
1139, and 1142. 

538. That a legal tender may be made in 
Bank notes or accepted cheques, if not objects 
ed to at the time of tender. 

699. That in cases of Sheriff's sale, the 
Registrar's certificate be obtained immediately 
after the seizure. 

1050. That incases over $100, the Superior 
Court have concurrent jurisdiction with the 
Circuit Court, the delays and proceedings for 
appeal, and fees, being the same as at pre- 
sent. 

Many other amendments suggested, some 
of which are of considerable importance, will 
be found in the Schedules.'' 

We proceed to notice some of the more im- 
portant suggestions contained in the Sche- 
dules, A and B. 

Art. 2. It is suggested that when the Queen's 
birth-day falls on a Sunday or holiday, the 
next following juridical day should be non- 
juridical, and thus a holiday be always 
secured. 

Art 32. With reference to actions in formd 
pauperis J it is proposed to add that ''any 
party prosecuting an action of damages in 
formd pauperiSf shall be liable to contrcdnte 
par corps for costs awarded to the opposite 
party." This is of course intended to prevent 
the institution of vexatious actions of damages 
by those who have nothing to lose. Mr. 
Maoeat suggested at the meeting that this 
might be carried even further, and all men- 
diaiUs bringing actions of damages or petitory 
actions, subjected to caniraintef if unable to 
pay the costs when their action is dismissed. 

Art. 56. The second clause reads thus: 
"In the absence of a regular domicile, service 
may be made upon the defendant at his office 
or place of business, if he has one." It was 
suggested that this should be made to read as 
follows : ' 'In the case of a trader, service may 



be made upon the defendant at his office or 
place of business." 

Art. 84. With respect to service at the pro- 
thonotary's office of orders, rules, notices and 
other proceedings, upon parties who leave 
Lower Canada after the commencement of the 
suit, or have no domicile therein, it is proposed 
that interrogatories star faiis ti arHelea and 
the serment dicisaire be excepted. There have ■ 
been judicial decisions already to this effect; 
the Statute as it stands being evidently unjust, 
to parties at a distance suing in our Courts. 

Art. 90. It is proposed to add : '' In cases 
of satsie-arr^i after judgment, if the defendant 
makes default, judgment may be forthwith 
rendered against the garnishee for the amount 
by him declared to be due." 

Art. 145. It is proposed to expunge this 
article which reads thus ; '< No general 
denial can have any effect, and every &ct 
alleged, the reality or truth of which is not 
specifically denied, is held to be admitted." 

Art. 210 — 223. The committee recommend 
that the entire chapter relating to articulations 
of facts be struck out, these papers being found 
practically useless. 

Art 235. It is recommended that the ex- 
pense of interrogatories upon articulated &ct8 
be borne by the losing party. 

Art. 254. The suggestion is made here that 
any party to a suit may offer his own testi- 
mony. [Mr. Angus Morrisok, we observe, 
has introduced a bill respecting evidence at 
nisi prius, in Upper Canada, which is a step^ 
in the same direction.] 

Art. 275 restricts cross-examination to the 
" &cts referred to in the examination in chief." 
It is proposed to extend it to facts '' in issue ^ 
in the cause." 

Art. 351, 352. It was suggested by the 
minority of the committee, including Mr. 
RrrcHiE, that a trial by jury should be allowed . 
in all cases where the amount demanded ex- 
ceeds $400. 

Art 355, 356, 357. The minority of the 
committee recommended that these articles 
should be struck out and the following sub* 
stituted: " The verdict of the jury shall be- 
general, unless the parties agree that special 
facts be submitted to the jury." 

Art. 406. This was altered to read as fol- 
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lows : '' The plaintiff first states his case to the 
jury, and adduces his evidence. The defen- 
dant next states the grounds of his defence, 
and adduces the proof in support thereof and 
iiddrefses ike jury upon ike whole com. The 
plaintiff is afterwards entitled to reply, and he 
may, if new fiMts have heen brought out bj 
the defendanti adduce evidence in rebuttal, 
in which ease the dtfendant addresses the jury, 
and theplainHffrq^Ues after the adducHon of 
^ueh evidence in rfbuiiaV^ 

Art. 464. It is recoinraended, Mr. Doutre 
dissenting, that this article shall read thus : 
'^ Peremption is granted without costs," in- 
stead of leaving it discretionary with the Court 
to condemn the plaintiff to pay all costs, as 
the article now stands. 

Art. 484. The Codification Commissioners 
suggest, in order, as they say, to settle a 
doubtful point, that distraction of costs can 
only be demanded before judgment. The 
Montreal Committee recommend that this be 
struck out, and that the following be substi- 
tuted : '' Such distraction cannot be demand- 
ed later than the juridical day following the 
judgment." It is the practice in the Court 
of Appeals not to ask for distraction till after 
judgment. 

Art. 538. The Committee proposed to add 
ihe following to the clauses relating to ten- 
ders: ^' but a tender in current notes of any 
Bank chartered in this Province, or a cheque 
accepted by such Bank, shall be held valid, 
unless it be at the time of such tender object- 
ed to as not made in current coin." 

Art. 543. It is here suggested that if a party, 
to whom a tender is made in Court, wishes 
to withdraw the moneys paid in, without pre- 
judicing his claim to the remainder, he shall 
be obliged to leave an amount, or percentage, 
to answer the costs that may be awarded to 
the opposite party. 

Art. 601. The Committee recommend that 
moneys seized or levied, after deducting the 
duties thereon and taxed costs, must be return- 
ed into Court by the Sheriff. 

Art. 668. It was proposed to insert the 
fi>llowing after this article respecting bids at 
Bherift's Sales: "The creditor may also de- 
clare in the obligation consented in his &vor, 
what amount, in case of Sheriffs sale or con- 



firmation of title, he is willing to give for the 
property hypothecated, or for any part of it, 
and in such case the Registrar shall note such 
declaration in his certificate, and it shall avail 
as a bid, and need not be supported by affi- 
davit" This is intended to be of service to 
the holder of a mortgage who may be absent ; 
but some doubt as to its expediency was ex- 
pressed at the meeting of the bar. 

Art. 757. As to the time within which the 
Sheriff must pay over moneys, the Committee 
propose that he shall be bound to pay them 
immediately after the date of the judgment 
homologating a report of distribution, instead 
of at the expiration of fifteen days. 

Art. 797. This article, the first respect- 
ing the issuing of the capias, has not been 
left in a very satis&ctory state by the Codifi- 
cation Commissioners. No part of our statute 
law has given rise to more litigation than that 
stating the grounds for a capias, and yet the 
Codification Commissioners have firamed the 
article thus: "When the amount claimed 
exceeds $40, the plaintiff may obtain, fh>m 
the Prothonotary of the Superior Court, a 
writ of summons and arrest against the defen- 
dant, if the latter is about to leave immediate, 
ly the Province of Canada, or if he ssardes 
his property with intent to defraud his credi- 
tors." This can hardly be called Enghsh. The 
Committee have suggested that the clause be 
amended by reading "has secreted oris about 
to secrete" for " secretes." 

Art. 863. "The plaintiff or the defendant 
may contest the declaration of the garnishee, 
upon leave of the Court to that effect." The 
Committee suggest that the words, "upon 
leave of the Court kc^ be struck out, as the 
leave of the Court is not asked in such cases. 

Art. 875. "If the things seized are of a 
perishable nature or liable to deteriorate dur. 
ingthe pendency of the suit, the Court or 
Judge may order them to be sold and the pro- 
ceeds of the sale to be deposited in the office 
of the prothonotary or clerk." The Com- 
mittee recommend that this provision be made 
applicable to every kind of seizure. 

Art. 890. " Actions to rescind a lease, or to 
recover damages resulting from the contra- 
vention of any of the stipulations of the lease, 
or the non-fulfilment of any of the obligations 
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which the law attaches to it, are instituted 
either in the Superior Court or in the Circuit 
Court, according to the value or the amount 
of the rent, or the amount of damages 
alleged; and the defendants are summoned 
as in ordinary suits." The Committee have 
suggested that this be amended by strik- 
ing out ''or the amount of the renf There 
seems to be something strange in this article. 
Apparently an action to rescind the lease of a 
store rented at $1000 per annum, where there 
happened to be a small item of $20 damages 
claimed, would have to be brought in the Cir- 
cuit Court, and the attorney's fee would be 
seven shillings and sixpence. 

Art. 1050. The Committee suggest that the 
Circuit Court shall have jurisdiction concur- 
rently with the Superior Court, in suits from 
$100 to $200. 

Art. 1178. It is recommended that sureties 
in appeal shall be bound to justify their sol. 
vency upon real estate. 

Schedule B, referred to in the report, con- 
tained some amendments suggested by Mr. 
DouTRB and agreed to by the Committee. 
The principal points were as follow : 

Art 56. With respect to service : " The 
boarding-house of a person who is not a house- 
holder is considered as his domicile, and the 
employees of such house as members of his 
flnnily." 

Art. 264. In the Code this article reads : 
''Deaf mutes, who can read and write, may 
be admitted as witnesses, their oath and affir- 
mation and their answers being written down 
by themselves." Mr. Doutre suggested the 
following addition, "and if they do not know 
how to read or write, they may be interrogated 
through a person knowing how to communi- 
cate with them by signs." 

Art. 330. To the grounds here stated for 
recusing an expert it was proposed to add, 
" or having expressed beforehand an opinion 
upon the matter in dispute." 

Art 538. It was proposed to add to the list 
of exemptions from seizure "sums of money 
awarded as damages for personal wrongs." 

The report, with annexed schedules, was 
transmitted the same day by Mr. Skowdok, 
the Secretary, to Mr. Cajltier. 



INSPECTION OP REGISTRY OFFICES. 

A bill has been introduced by Mr. CARTXXSy 
to provide a fund towards defraying expenses 
incurred for matters necessary to the efficiency 
of the Registry Laws of Lower Canada. The 
preamble sets out that it is expedient to create 
a fUnd for defraying the expenses incident to- 
the inspection of the Registry Offices in Lower 
Canada, and to the making of the plans and. 
books of reference required by chap. 37, C.S. 
L.C., respecting the registration of documents 
affecting real property. 

The maximum rates to be imposed on regis- 
trations and searches, payable by stamps, are 
as follows : — 

On every will, marriage contract or 
donation 30 cent?. 

On every deed or instrument effecting 
or evidencing the sale, exchange, 
hypothecation or mortgage of real 
property, for a sum or consideration 
exceeding in value $400 30 cents. 

On every other deed or instrument.. 1 5 cents. 

On every search, with or without cei^ 
tificate 5 cents. 

Of course, a provision for the inspection of 
Registry offices is an excellent provision, if 
any attention is paid to the reports of the 
inspectors. But it is well known that a com- 
missioner was appointed some years ago to 
visit the Montreal Re^try office^ ^and made a 
report exhibiting culpable n^ligence and care- 
lessness on the part of the officials, and yet 
things remain as they wore to this day. 

It may also be worth noticing that a duty 
of five cents is imposed on all searches. 
This seems an inconvenient tax, and, more^ 
over, introduces a stamp of a denomination, 
not before used, and to prevent the use of 
which. Court-house fees of five cents, fifteen, 
cents, and so on, were increased by five cents, 
so that no stamp of a less denomination than, 
ten cents might be required. 



NOTARIAL DEEDS NOT COUNTER. 

SIGNED. 

Mr. Lajoie has introduced a bill for the 
purpose of rendering valid certidn deeds passed 
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before notariefl now deceased. The principal 
clause, aa amended, reads as follows : — 

1. Brery notarial deed found in the greffe 

of any notary deceased before the passing of 

this act, purporting to have been made before 

two notaries, but not countersigned by the 

second notary, and dUo eoery deed purparHng 

to hne been made before two notaries, found 

in ike grefft of any notary now Ueingj and 

which should have been countersiffned by a 

deceased notary^ and wliieh shail be found not 

to hace been signed by such deceased notary, 

btfore the passing of this act, except wills and 

codicils, are and shall be as valid to all intents 

and purposes whatsoever as if they had been 

countersigned by the second notary during 

bis life ', provided always that nothing therein 

contained shall prejudicially affect any rights 

already acquired by third persons in virtue of 

the laws in force at the time of the passing of 

this Act. 



THE OTTAWA DISTRICT. 

Mr. Wright, of Ottawa, has called the 
attention of the House to the petition of P. 
Aylen and others, of the District of Ottawa, 
praying for an investigation into the conduct 
and acts of the Hon. AiaU Lafowtaine, Judge 
of the Superior Court for that district. The 
facts openly asserted in the House on the 24th 
July, are of the most disgraceful nature, and 
we intend to take an early opportunity of 
adverting again both to this matter, and to a 
motion made by Mr. Cauchon respecting 
leaves of absence granted to Judges. 



MODE OF CONDUCTING EXECUTIONS. 

Mr. MoaaiB, following the lead taken in 
England, has introduced a bill to prevent the 
execution, in public, of the sentence of death. 
This Act provides that executions shall take 
place within the walls, or enclosed yard, of 
the jail ', that the jail physician and the jailor, 
•and other employees to the number of six, to- 
gether with twelve persons of respectability 
Teaident within the district, shall be present, 
^e moment of execution is to be publicly 
^signified by the tolling of a bell, and the hoist- 



ing of a black flag ) and immediately after the 
execution the sheriff is to empanel a jury of 
from six to twelve persons present thereat^ 
who^ upon their oaths, on view of the body, 
shall enquire and find whether the sentence 
was duly carried into execution. 

It is not to be expected that the Act will 
pass this Session. The abolition of a long- 
established usage requires much consideration, 
but we are inclined to think that this is an 
innovation which will be assented to by a 
large majority of the public, and especially 
by those who are the opponents of capital 
punishment. 



THE UPPER CANADA LAW LIST. 

Mr. RoRDAi^s, of Toronto, has just issued 
the fifth edition of his Law List, containing 
the names of the officers of the various Courts, 
County and Judicial officers, coroners, com- 
missioners, and the names of practising 
barristers and attorneys throughout the 
Upper Province, very carefully classified and 
arranged. From the last mentioned list, 
it is evident that the public have no 
reason to complain of the paucity of their 
legal advisers, there being about 130 firms 
and single practitioners in Toronto, and 
about 640 located in the other cities and vil- 
lages of the Upper Province. Thus Barrie, 
the population of which is set down at 3000, 
is favoured with the presence of eleven law- 
yers ; Bothwell, population 1000, counts eight; 
Oil Springs, population 3,600, counts four- 
teen; Welland, population 1000, contains six, 
and so on. 



LAW JOURNAL REPORTS. 

• 

COURT OF QUEEN'S BENCH— APPEAL 
SID&-CROWN CASES. 

June 9. 
Rboina 0. Daovbt. 

New Trialin Oases of Fdony. 

The prisoner was convicted by the jury on 
an inoietment for feloniously forging an 
endonament of a pTomisaory note. At a 
saboequent trial for fUonioitsly forging an 
endorsement of another promissory noti^ he 
was acquitted, new evidence of a fiivouraUa 
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nature having been adduced. The judge who 
presided at both of these trials, granted a 
motion for a new trial. At the next term, 
when the day for trial was about to be fixed, 
another judge was presiding, and he reserved 
the point, under C. S. L. C, cap. 77, sec. 57, 
as to whether a new trial could be legally 
had : — 

Hddf that the question was properly reserved 
under the statute. 

Heldf also, that a new trial after conviction 
of a felony cannot be legally had. 

SembUf that the proper course to be taken 
by the defendant was to apply for a pardon ] 
but that the court would not pronounce any 
opinion upon this part of the case reserved, 
leaving the Grown Officer at liberty to take 
such steps as he should think proper. 

The following case was stated by Mr.' Jus- 
tice Ay 1 win for the opinion of the judges, 
under C. 8. L. C, cap. 77, sec. 67. (See 1 
L. C. Law Journal, p. 70.) 

<< Upon an indictment for feloniously forging 
a certain endorsement of a promissory note, for 
the payment of the sum of $300, with intent 
to defraud, and with a similar count, charging 
the defendant with uttering the said endorse- 
ment with intent to defraud, he was, on the 
30th of March last, tried before the Honorable 
Mr. Justice Mondelet, at this court in Mon- 
treal, and found guilty. 

On the 20th of April last, upon a motion, 
founded upon two affidavits (of which motion 
and affidavits, together with the indictment, 
copies are annexed), the learned judge ordered 
that the verdict should be set aside, and 
awarded a new trial. 

On the 25th September last, Mr. Ramsay, 
on behalf of the Crown, moved that a day for 
the trial should be fixed. Whereupon, being 
of opinion that I had no authority to take a 
second trial, after the foriner verdict of guilty, 
I directed that the opinion of the Court of 
Queen's Bench, in Appeal, should be asked : 
first, whether a second trial can be legally 
had ; and, secondly, as to the course to be 
pursued, should there be no authority to take 
the new trial. 

I have now respectfully to ask the opinion 
of this court, in respect of the premises, and 
have directed the defendant to be admitted to 
bail until the first day of the approaching term 
in appeal. 

Montreal, 25th September, 1865.*' 



MoKDELET, J. — ^Atthe March Term, 1865, ot 
the Covai of Queen's Bench, at which I pre* 
sided, Daoust was tried on an indictment for 
forgery of an endorsation on a promissory 
note. From the evidence adduced at the trial 
there seemed no doubt, and I charged the 
jury, as I never shrink from doing where my 
conviction is strong, to return a verdict of 
guilty, and the jury did so. The most import- 
ant evidence was that of Desforges, who 
stated that he had never authorized the pri- 
soner to sign his name. The fnisoner was 
subsequently put upon his trial for foiging the 
same name on another note, and this time 
the jury found a verdict in his favour, new 
evidence having been adduced, tending to show 
that the prisoner had been authorized by Des- 
forges to sign the name. The prisoner now stood 
between two fires— between a verdict of guilty 
and a verdict of not guilty. Towards the end of 
the term, Mr. Ouimei, the prisoner's counsel, 
moved for a new trial on the first indictment, in 
order that the witness Legault, who testified that 
Desforges had authorized the prisoner to sign 
his name, might be heard. Mr. Johnson, who 
then represented the Attorney-General, said 
that, under the circumstances, he did not think 
proper to oppose the granting of a new triaL 
I, having presided at both trials, and being a» 
fait with the circumstances of both, having na 
possible doubt that Daoust either believed 
himself authorized, or was really authorized 
to sign the name of Desforges, considered it 
not only justice, but an imperative duty, to 
grant a new trial. I wish to be clearly under- 
stood on this point. I did this, first, because* 
an imperative sense of justice urged me to it ; 
and, secondly, because I believed the court 
had the power to do it. In the following 
(September) Term, Mr. Justice Aylwin, who 
was then presiding, reserved the case for the 
consideration of the full bench. 

It will be understood that my conviction, 
must be very strong when I still adhere to it, 
though I find four judges, for whose abilities I 
entertain such profound respect, differing from, 
me in opinion. I start from this point : 
That the Court of Queen's Bench has the- 
power to remedy any evil that comes before 
it, provided there be no law to the con- 
trary. Starting from this point, I put the: 



Angoat, 1866.] 



LOWER CANADA LAW JOURNAL. 



31 



following question : — When the first new 
trial in a case of misdemeanor was had in 
England, was there any law that authorized the 

* Court of Queen's Bench to grant it 7 I believe 
I am safe in saying that there was none. There 
being, then, no law, there must have been 
some principle, and, in mj humble opinion, 
it must have consisted in this unlimited power 
inherent in the Court of Queen's Bench, to do 
what it considered necessary in the interests 

• of justice. If these premises are well founded, 
I proceed to ask, as the Court granted a new 
trial in a case of misdemeanor for the first 
time, from the conviction that it had the right 
and the power to do so, why should it not grant 
a new trial in cases of felony ? Why remedy 
a small evil, while it left the subject convicted 
4)f felony, no recourse 7 For there is no writ of 
error where it is a mere question of evidence. I 
say, then, that if the Court of Queen's Bench 
has the right to order a new txia\ in a case of 
misdemeanor of small importance, it has the 
right to order it in the more serious case of a 
felony. It is said that the Courts would con- 
stantly be assailed with applications, if new 
trials were allowed for felonies. But surely 
that is no reason for refusing to give an inno- 
cent man an opportunity of establishing his 
innocence. Then again, in civil cases, new 
trials are constantly granted; nor is the 
trouble imposed on the judges any considera- 
tion for refusing them. 

But, it is urged, the Courts in England have 
always refused to grant a new trial in cases of 
felony. I must say, that in my opinion, this 
is no reason for continuing to refuse it. Many 
-things have been for centuries refused, and 
then the old practice has been departed from. 
Is it not true, for instance, that in all Courts, 
^counsel were prohibited from putting a question 
in cross-examination that did not proceed 
from the ezamination-in-chief ? I remember 
the time myself. So at one time it was as- 
serted that a jury could never be discharged 
after retiring to deliberate upon their verdict, 
nor could' meat or drink be provided them, 
till they were agreed. 

It is said that a man who has been convict- 
ed must go to the Executive and ask for a 
pardon. Now, I do not relish the idea that 
^n innocent man must go upon his knees be- 



fore the Governor-Qeneral, or the Attorney- 
General, and ask for a pardon. Besides, is there 
not something incongruous in a man saying, 
''I am innocent, but I want a pardon." There 
is another case to be mentioned. It might 
happen in times of high political excitement, 
such as I hope will never prevail in this 
country, that the Government might be de- 
sirous of getting rid of a formidable opponent, 
and if a conviction had been obtained against 
him, would not be inclined to grant a pardon. 
In Upper Canada a law exists allowing the 
Court Xo grant a new trial in cases of felony. 
Why have we not that law here ? I answer^ be- 
cause the Judges have the power to grant a 
new trial without any special statute. I believe 
they did not require a statute in Upper Canada ; 
but the people asked for a statute, thinking, 
perhaps, that the Judges might hesitate about 
granting a new trial. 

Meredith, J. — The first point to be consid- 
ered in this case, is as to whether the main 
question submitted to us, is one which, under 
the statute, could be reserved for our opi- 
nion. 

Upon this subject there has been much 
difference of opinion upon the Bench in 
England, and as all the arguments on the one 
side and on the other, with respect to what 
questions may be reserved, will be found in the 
well known case of tlie Queen t>. Miller,* I shall 
limit myself to a brief statement of the reasons 
which induce me to think that the question 
reserved is one which we have power to 
consider. The words of the law are very ge- 
neral. '^The Court before which the case 
has been tried may, in its cUacreHofif reserve 
any question of law which has arisen on the 
trial for the consideration of the said Court 
of Queen's Bench on the appeal side there- 
of." Theoeoanbeno doubt that the ques- 
tion : Can there be a new trial in a case of 
felony, is '^a question of law ;" and I think that 
question may be said to have arisen '< on the 
trial," because, to repeat the words made use 
of by Baron Rolfe (now Lord Cranworth) in the 
case of the Queen v, Martin, f " the word ' trial' 
ought to be taken in a liberal sense, and 

•Dearsley k Bell, p. 468. 
t 3 Oox 0.0. p. 491. 
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includes all the proceedings in the Court 
bekm:" In the case just cited, the Court ibr 
Crown Cases Reserved, composed of Wilde, 
Chief Justice, Wightnian and Cresswell, Jus- 
tices, and Rolfe and Piatt, Barons, unani- 
mously held : that a question of law raised by 
motion in arrest of judgment, after (he comtie- 
turned the prisoner, maybe reserved under 
the nth and 12th Victoria, c. 78 ; that bang 
the Englirii act establishing a Court for 
Crown Cases Reserved.* 

The first question submitted to us by the 
learned judge is, whether a second trial can 
be legally had in the present case, it being a 
case of fblony, and I think that this highly 
important question, may, at this day, be an- 
swered in very nearly the same words used 
by Chitty half a century ago, namely : 'Mn a 
case of felony or treason it seem« to me com- 
pletely settled that no new trial can be grant- 
ed/' t There is, it is true, one case, the Queen 
V, Scaife, in which a new trial was granted 
in a case of felony. 

I have looked into several reports of this 
case,! and they all concur in showing that it 
was argued and decided exclusively on the 
ground that certain illegal evidence had been 
received ; and nqt one word was said about 
the difficulty of allowing a new trial in a case 
of felony, until all the judges had given their 
reasons in support of the judgment. But 
then Mr. Dear8ley,the counsel for the prisoner, 
" suggested that there was a difficulty in as- 
certiuning what rule should be drawn, no 
precedent having been found for a new trial 
in a case of felony." To which Lord Camp- 
bell answered : '' That might have been an ar- 
gument against our hearing the motion.'* 
Now it seems to me that if it might have been 
an argument against the hearing of the 

* See also the Qoeen v. Webb^ Ist Temple 
and Mew, p. 23 ; and 3 Coz. 183. Bat see also 
an Irish case, Reg. v. Byrne, 4 Coz. 248, and 
1 Coz. 3. 

t Chitty'8 Crim. Law, p. 664, where the au- 
thor cites 6 T. R. 625, 688. I3th Bast. 416. 
See also Rassell on Crimes, Ed. of 1843, Vol. 
II, p. 726, " where the defendant has been con- 
victed on an indictment for felony there can 
be no new trial." 

t The ease is reported 2 Deni8on,C.O. p. 281, 
17 Ad. & B., p. 239, 79 Vol. B. C. L. Rep. p. 
237 ; and 5 Coz. C.C. p. 248. 



motion, it might also have been an aigument 
for the reoonaideration of die judgment 

It may here be observed that the case just 
cited had been removed by eer ii oi' mi ticmn the 
Quarter Sessions to the Court of Queen's Bench, 
and it appears that where this is done, accord- 
ing to English practice, " the chaige is dealt 
with <U the OivU side of Ike Omri, And is sub- 
ject to all the incidents of a civil caoae." * 
Mr. Dearsley who, ttom what I have already 
said, appears to have been the counsel Ibr the 
prisoner, refers to this case in his small work 
called ''Criminal Process,'' and, after saying 
'' all the authorities in the books go to show 
that in cases of felony or treason, no new trial 
can in any case be granted," adds, " though, 
this position is for the most part correct^ it 
must be received with seme qualifioation.*' 
He, then, referring to the decision of the Queen 
and Sdiufe, says: '' And the princii^e seems to 
be this; that where such a case is removed 
into the Court of Queen's Bench, and is sent 
down to be tried at tUri jprjiit, all the inci- 
dents of a trial at tdai prims attach to iU" 

This much is plain, that whatever may be 
the rule with respect to cases moved by eerUo- 
rari into the Queen's Bench, it seems certain, 
that the rule with respect to cases tried in the 
ordinary course of law was, when the criminal 
law of England was eztended to this country, 
and still is, that there cannot be a new trial in 
cases of treason and felony. 

Repeated attempts have been made in Par- 
Uament to change the law in this respect, and 
these attempts have invariably been resisted, 
not on the ground that the law was not as 
stated by those who sought a change, but, on 
the contrary, on the ground that the change 
proposed would not be an improvement. It is 
true that in Upper Canada the distinction be- 
tween misdemeanours and crimes of greater 
magnitude has been done away with, in so &r 
as regards the right to obtain a new trial ; but 
this has been done by statute, and if legisla- 
tion for that purpose was necessary in Upper 
Canada, it is still more necessary here ; for it 
is plain that if an application for a new trial 
were allowed, it ought to be made to the Court 

* See discussion in House of Commons, Feb* 
1860, on "Appeal in.Crimmal Cases Bill^" Mr. 
McMahoa's Speeeh.. 
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of Qoeen's Bench mtttog in appeal, held by at 
Jeaet fonr jodgee, and not to the Court of 
Queen's Bench on the Crown ddei usually held 
by one judge.* And it is equally plain 
that under the existing law, such an ^plioa- 
uon could not be made to the Court of Appeals. 
It is not ibr this Court to decide whether it is 
desirable to change our law, so as to admit of 
a new trial in cases of treason and felony. 

I admit that it is difficult in theory to an- 
swer the arguments that have been uiged for 
giving a party, in cases of the utmost moment, 
a right that is freely acocffded to him in cases 
(^much less importance; but no one who has 
had experience in the working of Criminal 
Courts, can fail to see that there are practical 
objections of great gravity against the making 
of the change proposed. The Imperial Par- 
liament upon several occasions has been called 
upon to consider this subject, and the opinions 
of almost all the judges were obtained in rela- 
tion to it-t And we know that the bill which 
was introduced by Mr. McMahon, in 1860, for 
the establishment of a Court of Criminal Ap- 
peals, the main object of which was to give a 

* Vide Begina v. Bmce, 10 L. C. Rep. 117. 

t Sir Cornwall Lewis, the Secretary for State 
for the Home iDepartment, in the coarse of his 
answer to Mr. McMahon, who introduced the 
Bill of 1860, observed : " In the year 1848, a 
Committee of the House of Lords was appointed 
to consider a Bill which was called "The 
Grimaal Law Amendment Bill." When two of 
the judges, Mr. Baron Parke and Mr. Baron 
Alderson, both eminent for their knowledge of 
the Criminal law, were examined on the ques- 
tion to which the present bill referred. Lords 
Lyndhnnt, Brougham and Denman were also 
examined before the Committee and further, the 
eridence of Baron Parke and Baron Alderson 
▼as lent round to all the Judges, and their opin- 
ions with regard to it were requested. What 
was the result 7 Baron Parke and Baron Aider- 
son had stated very decidedly their opinion as 
sftinst an appeal in Criminal cases, and their 
conclusion was confirmed without the slightest 
modification by Lords Denman, Lyndhurst and 
^ugham. At the same time, the following 
judges concurred with their Lordships by writ- 
ten communication, namely Justices Pattesoo, 
Coleridge, Wightman, Erie, Coleman, Maule, 
Cresswell, Chief Baron Pollock, and Mr. Baron 
Holfe. In addition to that the testimony of Mr. 
Serjeant D'Oyley was against any change ; so 
that, with the exception of Mr. Green and Sir 
l^itzroy Kelly, all the witnesses were of opinion 
that tbe appeal ought not to be allowed.'* 



new trial in cases of treason, was not allowed 
to be read a second time, and was rejected 
without a divieioui and thai the same kte at- 
tended a bill introduced by Mr. Butt, for the 
same purpose, in 1861. Another bill was, I 
believe, introduced in 1864. But all that I 
know about it is, that in England the law on 
this subject still remains unchanged. Our 
law on this subject is the law of £ngland| and 
in the absence of Provincial Legislation, I 
think it would be nothing short of a usurpa- 
tion on our part, were we to attempt to exercise 
a power which the Imperial Parliament has 
deliberately and repeatedly refused to grant to 
any Court in England. For these reasons I 
am of opinion that the first question submitted 
to us by the learned Judge ought to be an- 
swered in the n^ative. 

The second question proposed, is as to the 
course to be pursued should there be no autho> 
rity to take the new trial. 

This, it seems to me, I say it with all defer- 
ence, is a question to be detennined by the 
learned Crown prosecutor, and were we to an- 
swer it, I apprehend we would, in effect, offer 
that learned ofiScer advice for which he has 
not asked, and by which he might not deem 
it consistent with his duty to be guided. I, 
therefore, submit that it will be well for us to 
abstain, for the present, from the expression 
of any opinion upon the second question sub- 
mitted. 

Drummond, J., after mentioning that he had 
himself, while at the bar, moved for a new 
trial in cases of felony, on several occasions, 
but without success, observed : The law i^ 
fixed by the practice of the Courts. If we are 
to adopt the principle laid down by Mr. Jus- 
tice Mondelet — that we have no criminal law 
but what is contained in the Statutes, and that 
each judge, where there is no Statute, can 
wield unlimited power — we may as well close 
our Courts of Justice. The administration of 
criminal law would become utterly impossible. 
The criminal law in this country is the law 
and the practice of the Courts as it existed in 
England at the time it was transplanted into 
this country. Whatever respect I may have for 
modern judges,if they depart from what was the 
law at the time it was transplanted into this 
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country, I shall follow the old law; and this 
law, as laid down by Kenyon and other eminent 
judges, was clear beyond doubt that no new trial 
could be had in cases of felony. We have to 
administer the law as laid down in the books. 
If the judges on the present occasion err in 
their view of the case, they err in about the 
best company of intellectual men that can be 
found in the world. We make no order; we 
merely say that Judge Aylwin was right in 
reserving the question, and that he was per- 
fectly correct in refusing to proceed with a 
new trial. 

Duval, C. J. — It is for the person applying 
for a thing to point to the Statute which 
authorizes it, and not to ask, where is the 
Statute prohibiting the act from being done? 
There are doubtless good reasons for refusing 
a new trial in cases of felony, while it is grant- 
ed for misdemeanours ; but it is sufficient for 
us to say that a second trial cannot legally be 
had on the indictment against the prisoner. 

New trial refused, 

0, Ouimet, for the prisoner ; T, K, Ramsay ^ 
for the Crown. 

Reoiva t>. McDonald. 

Obtaining Goods with intent to defraud. 

The defendant was indicted for obtaining 
•goods from T. W.R, with intent to defraud, 
and convicted on evidence which showed that 
he had obtained fh>m T. W, E. an order for 
the delivery of the goods, promising to pay 
cash, but failing to do so, and becommg insol- 
vent a few days after. He had had other 
transactions with T. W, E., and had met his 
engagements in them : — 

Seld that the conviction was sustained by 
the evidence, and could not be disturbed. 

The defendant^ John McDonald, a trader of 
Montreal, had been indicted for obtaining 
goods, with intent to defiraud; the specific 
charge being that on the 25th of May, 1865, 
at Montreal, he obtained from Thomas Walker 
Raphael 100 barrels of flour, of the value of 
$540, with intent to defiraud. The substance 
of tlie evidence against the prisoner at the trial 
was as follows : — 

Thomas W, Raphael stated : " On the 
25th May last, I made to defendant a cash 
sale of 100 barrels of flour for $540. I gave 
him an order on Halliday & Bros, for the de- 



livery of the flour, which was delivered to 
him. On the 27th, I met him, and asked him 
for payment. He told me he would pay me 
on Monday the 29th. On Monday he did noi 
pay me, nor has he paid me at all." On 
cross-examination, witness stated that he had 
had other transactions with the prisoner, and 
this was the onlv one which had not bees 
met. 

John Craig, bookk^per to T. W. Raphael, 
deposed as follows: ''On my asking what 
he had done with the $550, he (the prisoner) 
answered he had paid a part of it to Laidlaw, 
Middleton A Co. I asked him if he would re- 
turn the flour or part of it. He answered he 
could not, having made away with it. He 
said also he had no books, and could not say 
what his assets and liabilities amounted to. 
I asked him — '' At the time you bought that 
flour from Mr. Raphael, did you know you 
were unable to pay for it?' He answered, 
"I did." 

The Jury found the defendant guilty. At 
the trial, the following points were urged by 
Mr. Carter^ Q.G., defendant's counsel, and 
reserved by Mr. Justice Mondelet, the Judge 
presiding : — 

''1st, That the indictment did not specify 
the name of any person or persons intended 
to be defrauded, such allegation being neces- 
sary, as Section 29 of Chap. 99, C.S.C. did 
not apply to the ofience created by Sec. 73 of 
Chap. 92, C.S.C. 

" 2nd, That the evidence did not estabhsh 
the charge in the indictment, of obtaining so 
many barrels of flour, but that what he did 
obtain from the prosecutor was a valuable 
security, viz., a delivery order." 

The case having been argued during the 
June Term, judgment was delivered June 9th. 

Dpval, C. J. We consider the evidence in 
this case quite sufficient to justify the verdict. 
Sentence will, therefore, be pronounced upon 
the defendant at the next term of the Queen's 
Bench, sitting on the Crown side. 

Meredith, Drummond, and Mondelet, JJ., 
concurred. 

The recorded judgment of the Court was 
as follows: "After hearing counsel as well 
on behalf of the prisoner as for the Crown, and 
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doe detiberation had on the case transmitted 
to this Court from the Court of Queen's Bench, 
sitting on the Crown side at Montreal, it is con- 
aidered, adjudged and finally determined by 
the Court now here, pursuant to the Statute 
in that behalf, that the verdict of the Jury, 
aod the conviction made and rendered against 
the priaoner, ought not to be disturbed by 
reason of anything contained in the said case 
transmitted." 
CowricUon ci^Srfnm. 

E, Carter, Q.C., for the defendant; T. K, 
BamsoMf^ for the Crown. 

Reoixa. v. Pickup. 

Obiaimng a Signature — Fraudulent Intent 

Held : — ^That a conviction for obtaining a 
signature to a promissory note, with intent to 
defraud, cannot be sustained, where the evidence 
merely shows that the defendant obtained the 
eignature on promising to pay a certain con- 
sideration a fe\f days after, which he failed to 
do 3 the parties moreover having had other 
similar transactions together, in which the 
defendant had met his engagements. 

The defendant in this case was convicted 
during the March term of the Court of Queen's 
Bench sitting on the Crown side, of obtaining 
a eignature to a promissory note with intent 
to defraud. The charge laid in the indictment 
was that the defendant, "on the 28th Sept. 
1865, unlawfully, fraudulently and knowingly 
by &l8e pretences, did obtain the signature of 
ooe Robert Graham, to a certain promissory 
note for a sum of $1125, with intent to 
defraud." 

Robert Graham, wood-merchant, stated: 
" On the 26th September last, defendant's son, 
£dmund James, brought a notedated HthSept. 
1865, for $1125. There was another paper 
with it. It purported that out of those $1 1 25, 
when the note was discounted, defendant 
would return $550. I did not sign the note 
at that time. I went to defendant's place 
of business. He was in my debt then. He 
agreed when the note would have been dis- 
counted, to give $600, on the proceeds of the 
note, on what he owed me. I signed the note 
then . n the 29th September, defendant' s son, 
returning with the old note, dated 14th Sep- 
tember 1865, told me the other note had been 
eent in too late, and lefl among old papers and 



destroyed, and then I signed the note. When I 
signed the last note, it bore the date of four 
months. He said there would be no difficulty, 
that the date had been altered from 4th to 
14th September. Endorsed Edmund Pickup. 
On the 30th September, he told me that it could 
not be discounted at the Ontario Bank, but as 
a compliment, at 7 per cent; but at Brown's, a 
Broker, he could get it discounted, without 
favor, at 8 per cent ; and on my informing him 
I required the $600 for the Tuesday, having 
to pay that sum, on a purchase I had made, 
he told me it would be all right. On the 4th 
of October, I went to defendant's office and 
spoke to his son, who told me his father was 
not in. I then did not know that defendant 
had absconded. I have never got the $600." 
Qrass-Ezaminaium, ''There have been between 
defendant and myself transactions during two 
years, with me alone. The transactions with 
defendant amounted to a high figure. If 
defendant had paid me the $600, 1 would have 
been perfectly satisfied." 

There was some additional evidence, show- 
ing the defendant's business-standing in Mon- 
treal. 

The jury found the defendant guilty. 

At the trial, the following points were urged 
by Mr. Carter, Q.C., the defendant's counsel, 
and reserved by Mr. Justice Mondelet, who 
was presiding : — 

Ist, That the indictment did not set forth 
any ofifence, as it omitted to specify the false 
pretences by which the signature of the pro- 
secutor was obtained, and that the clause 35 
of chap. 99, C.S.C., dispensing with the neces- 
sity for averring the false pretence."^, did not 
apply to this new offence subsequently cre- 
ated. 

2nd, That the indictment, moreover, did 
not specify the name of any person or persons 
intended to be defrauded ; such allegation being 
necessary, as this new offence was not men- 
tioned in the clause 29 of chap. 99, C.S.C. 

3rd, That the indictment did not specify, 
with precision, the date of the note, in whose 
favor it was made, or when and where payable, 
and did not describe it to be a note for the 
payment of money. 

4th, That the evidence did not establish 
that the defendant made use of any false pre- 
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tence of an existing fact, or such a fiilse pre- 
tence as by law was necessary to sustain the 
charge. 

5th, That at most a promise for future con- 
duct was proved, viz., to pay the prosecutor, 
on account of an alleged indebtedness, a cer- 
tain portion of the amount defendant would 
receive when the note was discounted. 

Judgment was delivered June 9th. 

Duval, C. J. — ^In this case we do not think 
there was such a misrepresentation on the part 
of the defendant as to justify the verdict, and, 
in fact, the judge who presided at the trial 
thinks the verdict should not have been 
against him. If this verdict could be main- 
tained, it would follow that every man who 
purchased goods, stating that he would pay for 
them next week, and who failed to pay for 
them, could be prosecuted criminally, instead 
of being sued. We are bound by the evidence 
as it comes before us, and we are all of opinion 
that the evidence is insufficient. The defend- 
ant is, therefore, discharged. 

MoKDELET, J. — At the trial I charged the 
jury for an acquittal, but the jury thought fit 
to return a verdict of guilty. I then reserved 
the case for the consideration of the full Bench 
as to the sufficiency of the evidence, and I 
entirely concur in the opinion that the evi- 
dence is insufficient. There is another consid- 
eration that weighs in favor of the defendant. 
He and Mr. Graham had had previous trans- 
actions and accounts together, and the fact of 
Mr. Pickups s absenting himself from town a 
few days subsequent to the particular trans- 
action on which the prosecution was based, 
could not be adduced to justify the presump- 
tion of fraud. I instructed the jury at the 
time that they must consider the transaction 
apart from any subsequent act. 

Cowrietion quaahedL 

E. Carter, Q,Cf for the defendant. 

T. E. Ramsasff for the Crown. 



Master's Wages^Mariiime lAen — Under 
the 10th section of the Admiralty Court Act, 
1861, (24 Vic. c. 10,) the master has a mari- 
time lien both for his wages and disburse- 
ments, and his claim is therelbre to be prefer- 
rsd to the Claim of a mortgagee. The Mary 
Add, Law Rep. A. h E. p. 8. 



COURT OF REVIEW, MONTREAL- 
JUDGMENTS. 

March 31. 

DUVBRNAT 17. CORPORATIOV Or PARISH OF St. 

Barthxlemi. 

PracHce — Notice of Apptaranet in Cvnmt 
Court Appealable Case — Setting aside Ap- 
pearance. 

Held, that when an appearance is filed, it 
cannot be rejected, except on motion by the 
plaintiflTin court. 

Semble, (Momc J. dissenting), tbat it is not 
necessary for the defendant, in an appealable 
Circuit Court case, to give notice of his appear- 
ance to the opposite party. 

Smith, J. — ^In this case judgment had been 
rendered by default in the court below, and the 
defendants now asked to have the judgment 
revised. The question to be decided was 
simply this : Is it necessary for the definidant, 
in a Circuit Court appealable case, to give 
notice of his appearance to the opposite party ; 
and, further, can the prothonotary, alter 
receiving such appearance, take upon himeeh* 
to reject it as irregular ? The defendants had 
appeared in the suit, but no notice of the 
appearance had been given to the (^posite 
party. The paper was received ; but after- 
wards it was set aside, and the case treated 
as a case by de&ult The defendants now 
appealed, and the court was of opini<»i that 
the appeal was well founded. There was 
nothing in the statute requiring notice of 
appearance in the Circuit Court. The moment 
an appearance was presented, it was the duty 
of the prothonotary to accept it. His autho- 
rity and jurisdiction ceased there. If improp- 
erly filed, it was for the court to reject it on 
motion. This case had been treated as if no 
appearance had been filed. The judgment 
must, therefore, be reversed. 

Bkrthslot, J^ concurred. 

Moke, A. J., concurred in reversing the 
judgment But he was of opinion that in 
appealable cases it was necessary to give 
notice to the opposite party of an appearance. 
Such, at all events, had been the invariable 
practice. He^ in chambers, had ordered the 
prothonotary to reject the appearance, and 
enter up judgment for the plaintiff. This wm 
not the proper mode of proceeding, and the 
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jadgmenty acooidingly, must be reversed ; but 
he was not inclined to hold absolutely that 
Doticewas unnecessary. 
Judgment reversed. 

Fabbxll v. Glassforo, et oL 

Fcgrtnership. 

A steamboat captain advanced monies to 
the owners, on their promise to admit him as 
a partner. It did not appear, from the evi- 
dence, that the promise was carried out. 
Losses having been incurred in running the 
vessel, it was broken up. 

HMf that the captain had not become a 
partner, and was not liable for any share of 
the losses. 

Smith, J. This is an action brought by 
the plaintiff against the firm of Glassford, 
Jones & Co., to recover about $1200, for 
money advanced by him, for salary, and for 
superintending the building of a steamboat. 
The defendants set up an agreement by which 
the plaintiff was to become a partner in the 
steamer to the extent of 8-64th8, and that the 
advance he made was to enable him to become 
euch joint owner. The defendants acknow- 
ledge that plaintiff was their steamboat cap- 
tain, but deny that he ever superintended the 
building of the steamer in question. They 
say, that by reason of plaintiff agreeing to be- 
GQffle copartner, they ran the boat, and at the 
end of the season found that they had incur- 
red a heavy loss. They contend that the 
plaintift^s share of this loss more than sets off 
the amount due him for his advances, &c. 
and therefore his action should be dismis- 
sed. The question then is, did Farrell ever 
become a partner? It appears that he ad- 
vanced a certain sum of money, on the promise 
that within a certain period he was to receive 
a Bhare. It was the duty of the defendants to 
have offered him this share. As the case 
stands, there was nothing more than a pro- 
loiee to admit him to a share. This promise 
was never fulfilled. Therefore, the only ques- 
tion is, whether the plaintiff is entitled to re- 
cover back the advance made for the purpose 
of becdming a partner. There can be no 
doubt that he paid this money in the hope of 
S^ng a share, and this share was never 
offered to him. At the close of the season 
tbe defendants broke the vessel up^ as sole 



owners, without the plaintiff's participation. 
There can be no doubt, that under the cir- 
cumstances, he is entitled to get back his 
money. The judgment must be confirmed in 
all respects. 
Berthelot and Monk, JJ., concurred. 

LoisELLs ei dl. v. Loiselle. 

Depimi in Cowri qfReeiew. 

Smith, J. This is an application on the 
part of the defendant, that the prothonotary 
be ordered to receive his inscription for revi- 
sion, without the deposit, with consent of plain- 
tiff. This is an application which the Court 
cannot entertain. 'The prothonotary is by 
law liable for the deposit, as soon as the case 
is inscribed, because the law says that the de- 
posit must be made. The prothonotary may 
make any arrangement he chooses, but he 
still continues liable. Motion rejected. 

Badgley and Berthelot, JJ., concurred. 

Masson ei at* v. John McGowak, and Peter 
McGowAK, opposant, and Masson, contesting. 

Insolvency — Fraudulent Sale. 

John McG.f an insolvent trader, made a 
transfer of his moveable and immoveable pro- 
perty to his brother Peter, a sailor, who after- 
wards executed a lease back to John. The 
immoveable property being seized by John's 
creditors : — 

Heldf that the transfer was fraudulent ; that 
Peter must be presumed to be acquainted with 
his brother's circumstances. 

Heldj also, that the plea of chose jugie was 

Sood; the transfer having previously been 
eclared invalid in a contestation as to the 
moveable property. 

Smith, J. In this case I have the misfor- 
tune to differ. The firm of Masson k Co. sued 
McGowanon a promissory note, and seized his 
moveable effects by a saide^arU before judg- 
ment. This was in 1855. In 1856, before a 
judgment was obtained in the Court, John 
McGowan made a transfer of his estate to his 
brother Peter. In 1857, the farm which had 
been transferred to Peter, was seized as belong- 
ing to John. Peter opposed the seizure, alleg- 
ing that he had acquired the property for valid 
consideration, and had been in possession for 
two years. It is pretended that John McGowan 
k Co. were insolvent; but there does not 
appear to be any proof of their insolvency. 
' Their effects have never been discussed. The 
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plaintifi^ after getting his judgment, sued out 
an execution against the real estate of John 
McGowan, and seized it as in his possession. 
The bailiff* 8 return, however, shows that the 
property was not in the possession of John 
when seized, and there is not one word of 
evidence to show that it then belonged to 
John. The first question is this : Can you 
take out an execution deplane against a man, 
and seize property, as his, in the possession of 
another? I think that when property has 
passed out of the possession of the debtor into 
the hands of a third party, who holds it in 
good fiuth, it cannot be seized under an 
execution. There may be an action in Jraur 
dem creditoria. Even admitting that there is 
fraud, you cannot seize A's property under 
an execution, in the possession of B. The 
moment that the debtor's property has passed 
into the possession of a third party, under a 
title, it is only by a revocatory action that it 
can be brought back to the creditors. It may 
be brought back by a process, but not by a 
seizure. Besides the plea of fraud in this 
case, there was a plea of chose jugie. 
There was a decision when the moveables 
were seized, that there had been no legal 
transfer of the moveables to Peter ; and now, 
when the immoveables are seized, it is con- 
tended that the previous decision has the 
force of chose jugie. I am of opinion that the 
plea of c7u>se jugie, as well as the plea of 
fraud, is unfounded, and should be dismissed. 
Baooley, J. It is necessary to examine 
the facts in this case, as they appear on the 
face of the record. In 1855, John McGowan 
& Co. were carrying on business atVaudreuil, 
and in that year they became indebted to the 
plaintiffs, Masson k Co., in a considerable sum 
of money, first, in March, in the sum of £23 
for goods sold and delivered, and subsequently 
in various amounts on notes, &c., in all about 
£370. The firm paid no part of these sums 
as they became due ; they were, in fact, in- 
solvent, and unable to pay anything. On the 
3rd Dec, when they still owed the plaintiffs 
this sum of £370, and other amounts to other 
parties, swelling their indebtedness to a total 
of £800, John McGowan, the head partner, 
transferred to his brother Peter a farm that 
belonged to him, and not only the farm, but 



all the farm stock that was upon it, consisting 
of fiye horses, waggons, Ac. At this time 
Peter McGowan was not a trader nor a &nner; 
he was a sailor. In this way he became the 
eessumnahre of the farm and of all the stock 
upon it. Early in January following^ the 
plaintiff sued out a writ of attachment, and 
seized all the goods belonging to the partner- 
ship firm. These goods realized £150, while 
the firm owed £800. It is pretended that 
there was a large amount in debts due to the 
firm, but experience teaches us how little such 
debts in the country are worth ; and, in &ct, 
there is the evidence of the collecting bailiff 
that he had a large amount of| debts in his 
hands, but that they were all prescribed. 
Does this show that John McGk)wan was 
solvent? It is said that his partner was 
solvent ] but this did not make John solvent 
He was then hopelessly insolvent, not having 
paid even the first £23 due for goods in March, 
or any part of the subsequent liabilities, yet 
he ceded to his brother the only immoveable 
and moveable property he possessed in the 
world. 

From this statement of &cts, I make the 
deduction, not only that John was a bankrupt, 
but that Peter knew the circumstances under 
which John made the transfer to him, and 
that it was made for the purpose of secreting 
the property from John's creditors. John 
had allowed his father and sisters to occupy 
this property, and, after the transfer, he went 
and resided there with his sisters. In fact^ 
in the deed of cession, John reserved to him- 
self and his wife the right of occupation of 
half the house for their lifetime, and when he 
found his affairs so involved that he was 
unable to carry on his business, he removed 
into the house, and lived there on the farm. 
Further, in 1857, Peter, who was a sailor, 
made a lease to his brother John, for three 
years, of this very property. These transac- 
tions were kept very quiet;' no one knew 
anything about them, except the few to whom 
they were communicated. One of the wit* 
nesses states that during the whole time,* John 
was the apparent and reputed proprietor of 
the &rm. Under these circumstances, the 
possession of the farm was in John. The 
proees-verbal says that service could not be- 
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made on John, because he was away. Mr. 
Shepherd^ who was the oppoeant's own 
witnefle, refers in his testimony to circum- 
stances which occurred in 1855. He states 
that in the fidl of 1855, and the beginning of 
1856y he knew from Peter, who was then in 
his employ, that there were some difficulties 
about the property likely to be raised by the 
creditors of John. The testimony of Mr. 
Shej>herd shows that Pet«r had a perfect 
knowledge of the affairs of John, and it is 
only natural to suppose that one brother 
should be acquainted with the affairs of the 
other. On the 9th of April, 1857, Peter 
made to John a deed of lease, for three years, 
of the farm and farm stock which had been 
transferred to him, and this being seized at 
the instance of the creditors, Peter filed an 
opposition, claiming the property as his own. 
The opposition is contested on two grounds ] 
first, that there was chose jttgie, and, secondly, 
upon the merits. 

With reference to the second ground, it 
«eem8 to the majority of the Court on the 
&ct8 as proved, that the insolvency of John 
was complete at the time he transferred his 
property to Peter, and, therefore, the latter 
had no title to the farm. It is very true, that 
in these matters of fraud, our law has no 
particular rules for indicating what fraud is. 
Fraud is so peculiar in itself, and is made up 
of so many circumstances, that the decision 
in every case must be guided by its own 
particular circumstances. But there are cer- 
tain principles which it is right to consider 
in a case of this kind ; and one of these prin- 
ciples is with reference to insolvency — that 
when a debtor ceases to meet his commercial 
«ngagements, and has become insolvent, every- 
thing he does in this state of insolvency in 
disposing of his property, is wrong, so far as 
his creditors are concerned. In this case the 
farm was withdrawn from the creditors; and 
there is no clear information as to the con- 
sideration for the transfer. It is only upon 
receipts for money alleged to have been paid 
that the Court is called upon to say that this 
was a valid transfer. Mr. Shepherd says the 
&rm was worth £500, and the most that 
can be made up as paid by Peter is £350, so 
that there would be £159 to come to the 



creditors. A person treating with an insolvent 
is bound to know the position of the party 
with whom he treats. To know of a fraud, 
and to participate in it, is an act of complicity, 
and the person thus concurring in a fraud 
must repair his own act, and make reparation 
by annulling the deed at his own cost. The 
quality of the party must also be taken into 
consideration ] the proximity of relationship, 
because the interests of near relations are 
presumed to be the same. The relationship 
of John and Peter, brothers living together, 
shows such proximity that their interests are 
presumed by law to be the same. Then there 
is the retention of the transferred property. 
John reserved to himself the right of living 
on the property, and this not for a short 
time, but for his own lifetime, and for the 
lifetime of his wife. Two months after the 
transfer, he entered into possession of the 
property and remained there for three years 
afterwards, having in the meantime taken a 
lease of it from his brother. 

Next, as to the first plea of chose jugft. A 
judgment was rendered in 1861 upon a similar 
contestation raised by the plaintiff; the only 
difference being that that contestation arose 
upon a writ ofjieri facias de bonis, while this 
contestation is upon a writ de ierris. The 
judgment of 1861 declared the transfer to be 
fraudulent, and annulled the deed. That 
judgment has not been appealed from ; Peter 
was a party to it, and it is that judgment 
which is now set up under the plea of chose 
jugie. In order that this plea may apply, 
there must be identity of object, of cause, and 
of parties. The identity of object is not in 
question here ; but the case turns upon the 
second point, namely, the identity of the con- 
testation, or cause. The same thing may be 
due for several distinct causes, and therefore 
a judgment upon one cause, is not a chose 
jugie upon another cause. A judgment upon 
the form is not a res judicata upon the essence 
of the deed. But a judgment between the same 
contestants, on a convention, is final as regards 
the convention itself. It takes away its exist- 
ence. It was the vice in the convention that 
was ih^fond of the judgment here, and it is 
the same vice in the convention that is now 
attacked. That vice once determined by a 
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jndgment| the jurisdiction of the Court with 
reference to that convention ia Are» judieaia. 
It is asserted; however, that the nullity 
pronounced bj the judgment applied only to 
the moveables, and not to the immoveables. 
But there was only one contract between the 
parties. John sold his Arm and his form 
stock, and Peter bought the farm and the 
fkrm stock, by one convention, and for 
one consideration passing from the seller 
to the purchaser. A deed may be resili- 
ated, it is true, for one head, and not for 
another; but when a deed contains several 
heads, and the whole passes for one price, the 
judgment then applies to the whole, and the 
deed itself is annulled. Under the circum- 
stances, this Court, in revising the judgment, 
agrees with the diapoHt^fsj both upon the first 
and the second point. The judgment will 
therefore be maintained, opposant to pay the 
costs of revision. 

Monk, J., concurred. 

Sheridax et al, v. Bofrxe. 

Procedure — FoTtdotUTe. 

The Court, in its discretion, permitted the 
defendant, on payment of costs, to file his 
plea after foreclosure, where the plea was 
ready, and deposited on the day of foreclosure. 

Badolet, J. This case, from the district of 
Iberville, comes up on a matter of procedure. 
As a general rule, the Court is not disposed to 
interfere with the discretion exercised by 
judges in matters of procedure. But in this 
case there has been a final judgment, and the 
case comes up in such a way as to justify the 
Court in interfering. The action was returned 
and the defendant called upon to file his plea. 
A day or two after, the defendant filed a motion 
that all proceedings be suspended till the ter- 
mination of the litU between the parties, in 
another case, in which the same things were 
in contestation. The parties remained in this 
position till September, after the vacation, 
when the plaintiff foreclosed the defendant 
fVom pleading. The defendant had his plea 
ready, and filed it on the same day that he 
was foreclosed, having apparently desired to 
get as long a delay as possible. The Court at 
Iberville rejected the plea and allowed the 
plaintiff to proceed ex parte. The case now 
comes up on the final judgment. 



This Court is dispoaed to think th«i the 
course adopted was too strict The plaiatiir 
knew that the plea was filed, becaoae he moved 
immediately to reject it. Under the cirenm- 
stances the Court is disposed to revise the 
judgment and allow the plea to stand. But 
as the defendant has obtained so long a delay, 
and as it was his own &uli that he did not 
file his plea sooner, he must pay the costs of 
the action, which, to avoid any difficult here- 
after, will be taxed by the judgment al 930, 
otherwise the first judgment will stand. 

Berthelot and Monk, JJ», concurred. 

PREVOST V. POIRIER. 

Mortgage — AmowU due to be specified* 

Badolet, J. This is an action en mter- 
ruption de prescription, brought by the plain- 
tiff against the tiers deieateurj who has 
acquired certain property on which pliuntiff 
holds a mortgage under a transfer. The de- 
fendant pleads in the first instance that there 
is no mortgage, because, in the transfer, the 
amount due is not stated. It appears from 
the deeds, however, that the amount due is 
1700 lifyres, the land having originally been 
sold for 4700 livres, of which 3000 livres have 
been paid. Consequently, the provision of 
the Registry law, which requires the amount 
to be stated in the mortgage, is satisfied. The 
object of the action was simply to prevent 
prescription from being acquired. The judg- 
ment in plaintifTs favour must, therefore, be 
confirmed. 

Smith, and Monk, J J., concurred. 

Deal v. Corporation of Pbilipsburg. 

MuniciptU Council — Expropriaiian. 

The proceedings of a Municipal Council^ 
which caused the plaintifTs fence to be taken 
down, and expropriated part of his land, for 
the purpose of changing tne direction of a cer- 
tain road, without having caused the land to 
be valued by valuators, were held illegal and 
set aside. 

Badolet, J. This is an action for $400 
damages against the Corporation of Philips - 
burg, a small Corporation included in that of 
St. Armand West, and one of the old Corpora- 
tions constituted by Royal Letters Patent. 
This local Corporation was very anxious to 
change Uie direction of a certain road, so that 
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it might TCfteh a particnlflr point in St Annaml 
West, which would bring itg people never to 
the Rftihraj Station, and an i^iplication to 
thifl eflfect waB made to the Goanty Coundl. 
An inspector went to see the road, and return- 
ed his proe m s v er b al to the proper officer ; and 
immediate! J persona were set to work to make 
the roady who tore down the plaintiirs ibnce. 
The plwntilf now claims a certain amount 
of damagee. The ]^ea is that all the proceed- 
ings were regularly taken, and that the road 
is in reality confining an adrantage upon the 
platnti£El The latter answers that it may be 
an advantage, but he has a right to be heard in 
the matters. He farther alleges that all the 
proceedings taken were contrary to law, and 
lets out no less than seven or ei^t diflRsrent 
gnrands of objection to the proceedings. The 
jndges are all of opinion that these grounds 
sre tenable to the full extent. The judgment 
that was rendered in the Court below went 
upon the Tlst section of the law, which says 
that no objections of mere Ibrm shall be al- 
lowed to prevail in any action under this act, 
unless special injustice would be done by not 
allowing the objection. This is a clause to be 
foond in a good many acts, and is intended to 
preTsnt mere groundless opposition. But it 
19 a different case where the substantial rights 
of the parties are concerned. And further, 
the law provides that no person shall be 
deprived of his property till valuators have 
^e and estimated the value, and settled 
whether anything is to be paid. In this case 
there was no valuation of the property. The 
defendants went at once and took down the 
plaintiff's fence. The Court is of opinion that 
the Municipal Council had no right to proceed 
in that manner. The judgment i^pealed 
from must, therefore, be set aside, and dam- 
ages to the extent of $25 will be awarded to 
the plaintifT, with costs as of lowest class, 
Superior Court. 
Berthelot, and Monk, JJ., concurred. 



SUPERIOR COURT. 

Lacoste V, JoDOiy. 

Ihtfufer — Coit8 of cppatiHcn. 

Edd, that a eessicnnaire is entitled to the 
coBts of an opposition necessary for the pur- 



pose of establishing his title, though the deed 
of transfer be not enregistered. 

Smith, J. A question was raised in this 
case as to the oppoeant's right to costs of 
oppontion. The law says that a man whose 
title is not registered, is not entitled to the 
costs of his opposition. The opposition in 
this case was filed by a eeiticmutirtf who 
claims under the deed of cession, which is not 
registered. Is he entitled to the costs of the 
opposition ? The original deed of the eidanf 
was registered, and the law does not render it 
imperative on the ceuicfmaire to register his 
title. The Court, therefore, is of opinion that 
he is entitled to the costs of the opposition, 
because he had no other way of establish* 
ing his title. Contestation rejected and report 
maintained. 

HtJBERT et ux, V. RENirD dU Deslauribrs. 

ExecuUcn. 

Hddj that the plaintiff in a suit has no 
right to accompany the bailiff when the latter 
is executing the writ. 

Smith, J. This is an action of damages.. 
The question arises, whether the plaintiff in a 
suit has a right to accompany a bailiff in the 
execution of the writ In this case the defen- 
dant in the suit went with the bailiff, and his 
appearance so incensed the lady of the hotise, . 
that he was obliged to hold up a chair in front 
of him to protect himself while she poked at 
him with a long stick, and cried to him to be- 
gone about his business. The defendant was 
the most in foult. He had no right to be there. 
He should not have gone to provoke the 
woman. The plaintiff will have judgment for 
$25 damages, with costs as of the lowest class, 
Superior Court. 

TouRviLLE et (U. V. Bell ei cU. 

PortMTBhip, 

H, being sued jointly with B, as the fim> 
ofB. & J7., pleaded that the firm was com- 
posed of himBelf and B,^s wife. The partner- 
ship was not registered till after action brought, 
ana credit was given to B. <£r J7., the reputecr 
firm: — 

HM, that under the circumstances, H, was 
liable. 

BiDOtET, J. This is an action brought for* 
goods sold and delivered, under the following 
circumstances : — ^The goods were purchased by 
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the firm of Bell & Higgins. Bell was married 
to a sister of Higgins, and some years ago Mrs. 
Bell obtained a aiparation de biens. It is 
said that she carried on business with Higgins 
under the firm of Bell & Higgins ; but the 
partnership was never registered until after 
the present action iras brought. In the mean- 
time her husband continued to buy and sell. 
No one knew till the plea was filed, that there 
was a Mrs. Bell, and that she was the partner 
in the business. No intimation whatever 
was given to the parties from whom Bell pur- 
chased, that Mrs. Bell was the real partner, 
nor was credit given to her. The plain- 
tiff having brought his action, the case 
proceeded ex parte against Bell; but Higgins 
flaidhe never was the partner of Mr. Bell, but 
of Mrs. Bell, and he attempted to prove it 
by producing the certificate of registration of 
partnership, the registration being posterior to 
the institution of the action. This is not 
enough. Credit was obtained in the name of 
the two men. Judgment will, therefore, go in 
favour of the plaintiff ibr the amount claimed. 

Russell v, Guertin et al. 

Sale — Possession, 

Hddj where a person sold the timber upon 
•certain property to two different parties, who 
hoth had possession, that the title of the first 
vendee was to be preferr^ to that of the sub- 
sequent purchaser. 

Baooley, J. This is an action to recover 

the value of some timber which was cut down. 

On the 2l8t July, 1865, Baxter, the party 

then in possession of certain property, sold to 

Cosgrove the white pine timber upon the land 

in question by a written agreement. The tim- 

•ber was to be cut in November following, and 

to be paid for at the rate of |8 per thousand 

feet The area of the land was 256 acres. 

On the Ist November following, Cosgrove 

assigned his rights to the plaintiff under a writ- 

.ten engagement, for consideration stated to 

have been received. We have, therefore, the 

^hain of title clearly and strongly deduced. It 

appears, however, that Baxter afterwards, in 

.October, sold to the defendant, Guertin, who 

•entered upon the land and cut down 210 trees. 

This timber, it is proved, was of the most 

valuable description, being the first cut upon 

Xhe land : and the average length was between 



seventy and eighty feet Cosgrove waa to par 
$8 per 1000 feet, 210 trees at 70 f^t wouM 
make 14,700 feet equal to about $120. On 
the other hand, taking 210 trees at $3, the 
proved value, it would amount to $630. 
The question of right in the timber is mixeii 
up with possession. There is no doubt of the 
sales by Baxter to the defendant Guertin, and 
also to Cosgrove. Both sales were made by 
the same person, the latter in July and tht 
former in October. It appears that Guertin 
only overcame Baxter's repugnance to sell 
to him aldo, by telling him Cofigrove'e 
purchase was not valid, because the latter 
had not paid any earnest. (The aale to Cos- 
grove, however, was a perfect bargain between 
Cosgrove and Baxter, and nothing farther was 
was required to be done. Baxter himself had 
no right to depart from it. When Guertin 
went upon the land to cut timber, the plainUH 
forbade him to proceed, but Guertin went 
on cutting trees, which the plaintiif marked 
with his own mark. So not only was Guertin 
aware that the timber was cut, but he w&^j 
also aware that the 210 trees were all marked 
with the plaintift's mark. The timber was 
then floated down to the mouth of the Gati- 
neau, and while it was floating about there, 
the plaintiff attempted to raft it, but GuerUn 
would not permit him to do so. The plaintift' 
then took out a saisMrenendicaHon, and the 
timber was placed under the care of two goar- 
dians. Guertin, however, apparently thinking 
that he was out of the reach of the law in 
those parts, floated away the two rafts, with 
the two guardians on them, to the opposite 
side of the river. When they reached St. 
Genevieve, another attachment was taken out, 
and by this the timber was seized and brought 
under the jurisdiction of the Court. Under 
the circumstances, the Court is of opinion that 
the original title to Cosgrove was a good title, 
and could not be interfered with by Guertin. 
It preceded the contract of the latter, and must 
be preferred to it. Guertin alleges that he 
entered on the land first ) but when Baxter 
went over the laud with Cosgrove, he gave 
Cosgrove possession of the timber as far as it 
was possible to do so. Both having had posses- 
sion, the question is, whose possession was 
the best. In order to settle this point, it is 
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necessary to go back to the titles. Now CO0- 
grore Imd both the first title and pofisession. 
Gaertin's Bobeequent pofiseasion can not pre- 
vail OTer this. Jndgmeni will therefore go 
maintaining the tairi^recendieoHon for the 
Talne of the timber, at $3 per tree. 

LXGHTH1.LL V. WaLKJBB. 

Verbal Skmder — Taxation of Witness struck 

off. 

Eddy that the nee of the term '< loafer" 
in reference to a person, gives ground for 
damages. 

Hddy also, that where the evidence shows 
that the suit has been maliciously instigated 
and oiged on by a witness, the taxation of such 
witness will be struck off. 

Baoouct, J. — This is an action to recover 
damages for verbal slander, brought by a 
notary of respectable standing in the city. 
The upper floor of defendant's house is occu- 
pied by a clergyman named Donaldson. On 
this upper floor was by a sink, by which the dir- 
ty water was sent down. Unfortunately, the 
defendant is a married man, and as it hap- 
pened, the ladies of the two families were not 
quite harmonious in their intercourse; and 
long before the present action was brought, 
considerable differences existed. On one oc- 
casion these dissensions grew to such a height, 
that the Rev. Mr. Donaldson instructed the 
plaintiff with whom as an elder of his Church 
he had some acquaintance, to serve a protest 
upon the defendant on account of the defective 
i^tate of the premises. On the day this protest 
was served, there was more than usual excite- 
ment about the dirty water from the upper 
t^tory, some of which, owing to the condition 
of the sink, fell down upon the cradle in which 
the defendant's child was sleeping. The lady 
on the lower story was not pleased to see her 
child bathed in this dirty water, and when 
the plaintiff came to serve the protest, she was 
in a particularly bad humour. When the 
defendant, her husband, came home, the 
events of the day were of course communi- 
cated to him. He was told not only of the 
protest, but also about the dirty water, and the 
injury to the child. The defendant, with some 
reason in his proceedings, called in a neigh- 
bour, a respectable woman, as a witness, and 
went up to Donaldson's premises, to speak to 



him about the overflowing of the sink. They 
accordingly ascended the stairs, and not wish- 
ing to open the door improperly, knocked on 
the partition. This brought out Mrs. Donald- 
son, Mr. Donaldson remaining inside, and 
hearing what was going on. Walker began 
at once by saying that it was very wrong to 
allow the sink to overflow in this way, and 
one word led to another, till Walker said, 
'< Why did you allow a loafer like that Light- 
hall to come and bring me a paper,'' and added 
some further imputations on that gentleman's 
character. Then the clergyman told him he 
would kick him down stairs if he did'nt go at 
once, and used most abusive language with 
reference to him. He afterwards went to 
Walker's office to pay his rent. Walker not 
being in, Donaldson amused himself by abus- 
ing Walker to strangers in the place, and in 
fact, brought a man with him expressly to 
hear how he abused Walker. He also declar- 
ed, ''I will ruin him and see him on the 
street within six months } he has a house to pay 
for and I have none." He further spoke of 
his being a Minister of Christ, and likened his 
treatment of the defendant to the chastening 
which God inflicts on his erring children for 
their good. A man who could conduct him- 
self in this way is not one upon whose testi> 
mony much reliance can placed. Having 
told the plaintiff the story of how Walker had 
abused him, and said, according to his ver> 
sion, ''Why did you send that miserable 
loafer, Lighthall, who had to fly from his coun- 
try, to serve me with a paper?" he succeeded 
in inducing Mr. Lighthall to bring the present 
action. It is proper to state that there is not 
a tittle of evidence in the record that can in- 
jure the character of Mr. Lighthall. No 
credit is to be attached to the evidence of 
Donaldson and his wife. The Court will 
take, in preference to the statements of 
these people, the evidence of the woman 
who accompanied Walker up the stairs. 
She states that the words mentioned above 
were never spoken, though she admits that 
Walker did make use of the word ' loafer ' in 
reference to Mr. Lighthall. In using this word 
he employed a most offensive term, which was 
altogether unjustifiable. He had no business 
to bring the name of Mr* Lighthall into hia 
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quarrels with Donaldson. The plaintiff has 
thus been exposed to the trouble and annoy- 
ance of bringing an action of this description. 
Under these circumstances the Court cannot 
justify the defendant. He must learn to speak 
more circumspectly. It is true that this ac- 
tion has been stirred up by Donaldson, whose 
conduct throughout has been most improper. 
The Court will, in consequence of this, order 
his taxation as a witness to be struck 0% as 
it cannot be permitted that a witness shall be 
piud in a case which he has prompted and 
instigated. The defendant will be condemned 
to pay $25 damages, and costs as of the lowest 
•class in the Superior Court. 

Rtlakd 0. Route. 

Court qfEeview — Deposit 

Hddj that the deposit in the Court of Re- 
view will not be paid over to the successful 
party^ when an appeal is taken from the deci- 
sion m Review. 

Bebthelot, J. In this case an appeal was 
taken from the decision of the Court of Review, 
And the plaintiff, who has been successful in 
the latter Court, now moves that the deposit 
be paid to him at once. The Court is of opi- 
oion that while the case remains undecided, 
owing to the pending appeal, the application 
•cannot be granted, as the costs must abide 
the final decision. — Motion rejected. 



RECENT ENGLISH DECISIONS. 

Negligence — Railway Company — Level 
'Crossings — Injury to foot passenger — Absence 
of Protection for Carriage Traffic, — The de- 
fendants' railway crossed on a level a public 
carriage and footway near to the P. station. 
There were gates across the carriage-way, and 
a turnstile for the use of foot-passengers. S., 
.a foot-passenger, whilst traversing the railway 
.at the level crossing, was knocked down and 
killed by one of the defendants' trains. At 
the time of the accident, contrary to the pro- 
visions, by statute and by the defendants' 
rules, for the safety of carriage-traffic, the gates 
on One side of the line were partially open, 
and there was no gatekeeper present to take 
charge of them ) altliough no traffic was pass- 
ing across, and although a train was overdue. 
In an action against the defendants by the 



executors of S. : — Held, that there was, under 
the circumstances, evidence of negligence on 
the part of the defendants to go to the jorr. 
inasmuch as by neglecting the required pre- 
cautions for the safety of carriage traffic, the 
defendants might be considered to have inti- 
mated that their line might safely be traversed 
by foot passengers. Stapley v. The London^ 
Brighton, and South Coast Railway Co. Ex. 
21. Baron Channell remarked: '^ At the time 
of the accident one of the carriage gates was 
(4)en. It did not exactly ^pear how the gate 
came to be open. Half an hour before it was 
proved to have been shut. Nor does it i^ypear 
how the deceased got on to the line, whether 
through the open carriage gate or through the 
turnstile. Now, upon the part of the com- 
pany, it was argued that whatever obligations 
they were under for the protection of carriage 
traffic, neither the statutes nor the rules 
applied to the case of foot passengers. But by 
rules 219 and 220 it is provided, that ' the gates 
must be kept shut across the carriage road, 
except when required to be opened to permit 
the railway to be crossed;' and that before 
opening them the gateman must satisfy him- 
self that ^ no train or engine is due or in sight.' 
In this case the gate was open, there was no 
gateman present, and the train was overdue. 
Supposing, then, the case had been one of a 
carriage passenger, there would have been 
negligence proved against the company. 
Then, the carriage gate being open, and no 
gatekeeper present, a foot passenger was in- 
vited by that state of things to pass across the 
line, and the conduct of the company, there- 
fore, was, we think, evidence of negligence to 
go to the jury. The case depends upon the 
principle of Bilbee v. The London, Brighton, 
and South Coast BaUway Company, We 
adopt the opinion there expressed by Erie, 
C. J., that we ought to be careful not to im- 
pose any undue burdens on railway companies 
that are not imposed on them by act of parlia- 
ment, and we do not say that a railway com- 
pany must keep servants at every crossing. 
At the same time, we concur in the view, that 
the company are not to be exempt from using 
due and ordinary care, although their statute 
gives them the right of crossing public ways 
on a level." 
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Iwftmeiion — Railway Company — Inegrua- 
lity of Charge far ^^ Packed Parc€&."— The 
plaintiff a *' packed parcel" carrier, having 
been chai^ged by the defendanta, and having 
paid to them under protest, a sum for the 
carriage of his packed parcels beyond the sum 
charged by tliem to certain wholesale houses, 
for the carriage of goods of a similar descrip- 
tion^ brought an action against them to recover 
the amount of the overcharge, and obtained a 
verdict, which was afterwards upheld in the 
Exchequer Chamber, upon argument of a bill 
of exceptions. The defendants continued, how- 
ever, to make the same charges, and to receive 
the same sums of money from the plaintifi* for 
the carriage of his goods, as before, and he 
therefore issued a fresh writ to recover the 
money paid by him during another and more 
recent interval of time. After issuing the 
writ, he applied, under the provisions of the 
Common Law Procedure Act, 1854, (17 & 18 
Vict. c. 125,) ss. 79, 82, for an injunction to 
restrain the defendants from charging him for 
the carriage of his goods, '^ otherwise than 
equally with all other persons, and after the 
same rate, in respect of goods of the like de- 
scription under the like circumstances:'* — 

Hddf that the case was not one in which 
the Court would exercise their statutory power 
to grant an injunction. Sutton v. The South 
Eaetem Railway Co. Ex. 32. Pollock, C. B. 
observed, " I think we ought to be very cau- 
tious in dealing with this power which has 
been conferred upon us, in cases where there 
can be no appeal from our decision. • • • 
It !£ not true that the plaintiff has no other 
adequate remedy. He can recover his money 
^k again, and, as I think, can recover it 
lisck with interest. The inconvenience, more- 
over, of granting this injunction might be very 
considerable; and by doing so, we should not 
effect any advantage to the plaintiff. • • • 
It 18 much better that the plaintiff should 
appeal at once to a jury, directly and not 
itidiwctly, for any infringement of his rights 
which he may have suffered." 

PKOBATE, MATRIMOVXAL AND DIVORCE. 

^i^— Execution —PoHHon of Testator's 
Signature,^A will ended on the middle of the 



second page of a folded sheet of paper, and the 
rest of the page was in blank. The attesta> 
tion clause and the signatures of the testator 
and the attesting witnesses were written on 
the third page, the signature of the testator 
heing opposite to the clause appointing execu- 
tors, the attestation clause being written be- 
neath the signatures and ending opposite to 
the concluding words of the will, and the sig- 
natures of the attesting witnesses being at the 
bottom of the attestation clause : — Held, on 
motion, that the signature was so placed beside 
or opposite to the end of the will, that it was 
apparent on the ftce of the will, that the 
testator intended to give effect by such his 
signature to the writing signed as his will, and 
that the will was therefore entitled to probate 
under 15 Vic. c. 24, s.'l. In the Goods of 
Williams, P. M. & D., p. 4. 

Will — Ambiguity — Parol Evidence — 
Mistake, — A testator duly executed a will and 
five codicils. The fourth codicil revoked the 
three preceding codicils, and the fifth codicil 
confirmed the will and the four codicils. 
Parol evidence was admitted to explain the 
ambiguity of these codicils, and it was proved 
that the confirmation of the will and four 
codicils contained in the fifth codicil was a 
mistake, the intention of the testator being to 
confirm the will and the fourth codicil. Pro- 
bate was granted, on motion, of the will and 
the fourth and fifth codicils only. In the 
Goods of Thompson, P. M. k D. p. 8. Sir J. 
P. Wilde said : *' There is sufficient ambiguity 
in the codicils to let in parol evidence to 
explain it, and on that evidence I will grant 
probate of the will and the fourth and fifth 
codicils only." 

SeamarCs Will — Surgeon in the Navy, — A 
surgeon in the navy was invalided at a foreign 
station, and wrote a letter at sea, on board a 
steam-ship, on which he was a passenger 
homewards, containing directions as to the 
manner in which he wished his property to be 
disposed of : — 

Held, first, that a surgeon in the navy was 
a mariner or seaman within the provision 
contained in 29 Car. 2, c. 3, s. 23, and 1 Vict. 
c. 26, s. 11, exempting mariners or seamen^ 
being at sea, from making formal wills. 
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Secondly, that although the deceased was 
not on duty at the date of the letter, yet as he 
was returning from service, this will was 
entitled to probate, as made at sea. In the 
Goods of Daniel Saunders, P. M. & D. p. 16. 
The will was a letter written by deceased to 
his brother in the following terms : — 

«P. & 0. Steamer, < Cadiz,' 12 hours from 
Hongkong, China, June, 1865. 

'^ My dear George, I am very ill, and am 
daily getting more exhausted, so I endeavour 
to write my last wishes. I was invalided 
at Yokohama, June 8, 1865, for disease of the 
liver of four months' standing, and sent home 
overland for the preservation of my life. The 
small note contains a cheque lor £396, &c., 
which I wish to be equally divided between 
my dear mother, three sisters, and yourself. 
There is also in the funds some £1200 belong- 
ing to me. Mr. Lawrence has the whole ma- 
nagement of this, and you can write to him 
and ask him to send the whole amount to you, 
which I wish to be equally divided between 
you all. There is also money in my port- 
manteau in the leather bag, and there will be 
some residue of pay due to me from the Admi- 
ralty. Mr. Lawrence will assist you, I dare 
say. I wish to leave Mr. Lawrence £40 to 
purchase a mourning ring in my memory. 
This is all I am able to write at present. God 
bless you all ; Amen. My love to all. I am 
completely exhausted. A long farewell to 
you all, my dear relatives ; and may the Lord 
bless and protect you all is my last wish in 
this world; and when I do depart, may the 
Lord receive my soul is my fervent pcayer. 
I am, your loving brother, 

D. Sauxders, R. N. 

'^ At sea, June 25, 1865. Near Hongkong, 
China." 

Dissolution of Marriage. — ^In a suit for dis- 
solution of marriage, the only evidence of 
adultery consisted of written and verbal admis- 
sions by the respondent, and of a verbal 
admission by the co-respondent. The Court 
being satisfied, from the circumstances under 
which these admissions were made, and the 
conduct of the respondent at the time when 
they were made and subsequently, that they 
were genuine, and that there was no reason- 



able ground to suspect collusion, pronounced 
a decree nisi, with costs against the co-re- 
spondent. Williams v. Williams and Pad- 
field, P. & D., p. 29. The parties in this case 
were married in July, 1856. A few years 
after, they went to live at Chantry in Somer- 
set, where the petitioner held the situation of 
organist of the church, and taught music; 
their house was opposite the house occupied 
by the family of the co-respondent, who was a 
farmer ; and the two families became intimate 
and visited at each otlier's houses. On the 
9th of July, 186.% Mrs. Padfield, who bus- 
pected that her son George was canying on 
an improper intercourse with Mrs. Williams, 
taxed him with it, and he did not deny it 
She then sent for Mrs. Williams, and taxed 
her with it: Mrs. Williams confessed it, and 
fell on her knees) and asked that it might be 
concealed from her husband. Mrs. Padfield 
said she should tell Mr. Williams, and Mrs. 
Williams then went back to her house, packed 
up her things, and went away by the railway, 
before her husband returned from business, 
to her mother at Southampton. When Mr. 
Williams returned home, Mrs. Padfield com- 
municated to him what had taken place. On 
the following day, the 10th of July, Mrs. Wil- 
liams wrote to her husband a repentant letter, 
and in that and in several other letters, which 
were put in evidence, she begged to be for- 
given, and plainly acknowledged her guilt 
There was no evidence of adultery except 
these confessions. The Judge Ordinary ob- 
served: ''In each case the question will be 
whether all reasonable ground for su^icion 
of collusion is removed. I think that all 
reasonable ground for suspicion is removed 
in this case." 

NuUiiy — MaXformaUon of Woman — Rt- 
fiisal to submit to examnaUon. — The respond- 
ent, in a suit for nullity by the man, on the 
ground of malformation, had not been per- 
sonally served with the citation^ and had 
never submitted to a medical examination, 
and could not be found, but was supposed to 
be out of the jurisdiction. No evidence could 
therefore be given that she was suffering from 
incurable malformation. The Court sus- 
pended its decree, in order to give the peti- 
tioner an opportunity of having her examined 
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if she should hereafter be found within the 
jurisdiction. T. v. M., P. M. A; D., p. 31. 
The Judge Ordinary said : *^ This petition was 
Sled by a huBband for the purpose of having 
his marriage with the respondent declared null 
and void, on the ground of the incurable mal- 
formation of the wife, and the petitioner and 
•ome medical men were examined in support 
of the allegations in the petition. It appears 
that the marriage took place on the 11th 
Au^ftt, 1864, that the parties lived together 
for about six weeks, and that at the end of 
that time the wife, under pretence of a tem- 
porary visit, left the husband's home in con- 
cert with her elder brother, and went with 
him to the continent, in order to avoid the 
fietitioner. The consequence was, that the 
petitioner was unable to obtain what is inva- 
riably required in these cases, namely, a 
medical inspection of the respondent; and he 
baa been placed in a difficulty as to proving 
ti^ caee, if it was capable of proof. But the 
OjiiTt must look at the evidence before it, and 
it that evidence is not sufficient to establish 
the proposition that the wife is the subject of 
incurable malformation, precluding consum- 
mation of the marriage, it cannot grant a 
•lecrec. Now the evidence of the petitioner 
br DO means satisfies the Court of that fact, 
awl the evidence of the two medical men who 
attended the respondent, but neither of whom 
bad examined her person, rather pointed to a 
complaint of a very different character, and 
In its nature curable. On that evidence the 
Court cannot grant a decree, but it will, as it 
h&<4 done in a former case, suspend its decree 
.f the petitioner desires it, with the view of 
haying the respondent examined, if she should 
conie to this country, as such an examination 
alone can satisfy the Court that a decree 
ought to be pronounced. If the petitioner is 
not satisfied with this judgment, but desires 
^ opportunity of appealing from it, the Court 
vill at once dismiss the petition." 

Alimomf — Examination of Husband. — A 
bueband, who had filed no answer to his wife's 
Potion for alimony, was subpoenaed by her 
to attend at the hearing^ and to be examined 
m support of the petition. He did not answer 
to his subpoena, and on the service being 



proved, the Court made an order that he 
should attend on the next motion day, and 
that an attachment should issue in the event 
of his non-attendance. Jennings v. Jennings^ 
P. M. & D., p. 35. 

ADMIRALTY AND ECCLK8IA8TICAL. 

Wages — lUegaUfy — Breach of Blockade, 
— By principle, authority, and usage, it is not 
a municipal offence, by the law of nations, for 
a neutral to carry on trade with a blockaded 
port. In a suit for wages, upon an agreement 
entered into for the purpose of breaking the 
blockade of the Confederate States of America, 
an article in the defendants' answer, alleging 
such agreement to be contrary to law, ordered 
to be struck out. The Helen, A. A; E. p. 1. 
Dr. Lushington, who rendered the judgment, 
referred to a decision of Lord Westbury, whilst 
he was Lord Chancellor, laying down that a 
contract of partnership in blockade-running is 
not contrary to the municipal law of England. 
He also cited a judgment of Chief Justice 
Parsons, in which the law is stated as follows : 
"It is agreed by every civilized state that, 
if the subject of a neutral power shall attempt 
to furnish either of the belligerent sovereigns 
with goods contraband of war, the other may 
rightfully seize and condemn them as prize. 
But we do not know of any rule established 
by the law of nations, that the neutral shipper 
of goods contraband of war is an offender 
against his own sovereign, and liable to be 
punished by the municipal laws of his own 
country." Dr. Lushington concluded by say- 
ing : " I cannot entertain any doubt as to the 
judgment I ought to pronounce in this case. 
It appears that principle, authority, and usage 
unite in calling on me to reject the new doc- 
trine that, to carry on trade with a blockaded 
port, is or ought to be a municipal offence by 
the law of nations." 

Bottomry Bond, — Transactions between the 
owner and mortgagee of the vessel, which 
might render the voyage illegal, cannot inva- 
lidate a bottomry bond given by the master 
to a bonajide lender, who has only to look to 
the facts that the ship is in distress, that the 
master has no credit, and that the money ia 
required for necessary purposes. The Mary 
Ann, A. & E. p. 13. 
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CBAVOBBT AFPKAL CABK8. 

Sueceuum Dufy — Foreign DamieUe. — Suo- 
ceamon duty is not payable on legades given 
by the will of a person domiciled in a foreign 
country. Wallace o. Attorney General. Jeves 
o. Shad well. Law Rep. Ch. Ap. 1. 

Vendor <md Purchaser — SaU — CondiHane 
4^ Sale — Jhiffere. — ^Property was put up for 
dale by auction, the conditions stating that the 
highest bidder was to be the purchaser, and not 
flaying anything a^ to bidding on behalf of the 
vendors. An agent of the vendors bid £2, 5 00, 
the auctioneer then bid £2,600, and the agent 
and the auctioneer continued bidding against 
each other, till the biddings reached £3,600. 
The defendant then bid £3,650, and the pro- 
perty was knocked down to him : — 

Hddy reversing the decision appealed from, 
that the vendors could not enforce the contract. 

Qucere whether the rule allowing one pufier 
is good. Mortimer v. Bell, Ch. Ap. 10. From 
the evidence in the cause it appeared that 
what took place at the sale was as follows : — 
The vendors instructed the auctioneer to put 
up the property for sale, but not to let it go 
under £4,000. The auctioneers, very eminent 
men in their line of business, employed a per- 
son named WM to bid, which the member of 
the firm who acted at the sale stated in his 
evidence to be the universal practice, unless 
A sale was to be without reserve. Webb, by 
the direction of the auctioneer, started the 
biddings at £2,500. The auctioneer then bid 
against WM, and so on, until the biddings 
reached £3600. The defendant then bid 
£3650. The auctioneer then, by the direc- 
tion of one of the vendors, who was present, 
ceased to bid, and the property was knocked 
down to the defendant at £3,650. From 
the first bidding of £2,500, the biddings had 
advanced by £100 each time, Wd>b and 
the auctioneer bidding alternately, so that 
there had been eleven fictitious biddings, that 
of the defendant being the only real one. The 
purchaser insisting that the sale was fraudu- 
lent, and reftising to complete, the vendors 
filed a bill ibr specific performance, and the 
purchaser brought an action to recover his 
deposit Lord Cranworth, L. C, observed: 
^< The conditions of sale in this case contained 
the usual provision that the highest bidder 



should be the puxchaser. Courts of law hare 
held that such a conditiaD prevents the vendor 
from interposing any reservation — that he 
has, by that condition, agreed that whoerer 
offers the hi^eot price shall have the propeity. 
A bidding by the vendor, or hia agent, is, it i£ 
said, no iHdding^ and so there is a contact 
that the bluest bidder other than theveDdor 
shall be the purchaser. It is not disputed 
that the vendor may stipulate fat the power of 
buying in the property, if it is going at a eom 
below what he considers a hir price. But in 
the absence of such stipulation, courts of 
law hold, that it is a fraud in a voidor to 
interpose any bidder to prevent the prqienj 
from going to the person who offers the highest 
price. * * * Here there were in e&ct two 
persons ( WM and the auctioneer) Indding isr 
the vendors. The whole sale, up to the bid 
ding of £3,600, was a mere fiction. * * ' 
I Can find neither principle nor authority for 
holding that in such a case a vendor who, by 
this misrepresentation, has induced a third 
person to bid, can enforce his contract" 
[The Lord Chancellor even doubted whether a 
sale would be valid, if there were only one 
fictitious bidder, or pufferf unless it were 
stipulated that the property would not be soid 
under a fixed price. If this doctrine were 
enforced in Canada, a good many sales at 
auction would be null.] 

Aneieat LighU — Injury. — ^The owner of 
ancient lights is entitled not only to sufficient 
light for the purpose of his then business, but 
to all the light which he had enjoyed preriou.^* 
ly to the interruption sought to be restrained. 

CRAinroRTH, L. C, observed: "Bren i:' 
the evidence satisfied me, which it does not, 
that for the purpose of their present business 
a strong light is not necessary, and that the 
plainti£& will still have sufiScient light remain- 
ing, I should not think the defendant had 
established his defence unless he had shown 
that for whatever purpose the plaintifi 
might wish to employ the light, there would 
be no material interference with it" (The 
local custom in London permitting the owner 
of a house to raise it to any height he might 
think fit, was abolished by 2 and 3 Wm. I^- 
c. 71, and the Lord Chancellor feared that 
serious inconvenience would ensue.) Tate^ 
0. Jack, Ch. Ap. 295. 
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THE JUDGE OF THE OTTAWA 
DISTRICT. 

We had barely time in our last impression 
to allude to certain charges of a grave charac- 
ter urged against Mr. Justice Lafoktaive in 
the House of Assembly by Mr. Wright, the 
meniber for Ottawa County. Since that time 
ire have received what appears to be a revised 
version of Mr. Wright^s speech printed in the 
Ottawa Citizen of August 1st, and also a copy 
of the petition, published in the same paper 
of August 10th. We confess that the charges 
contained in these papers are so serious that 
it is with some hesitation we reproduce 
them, unaccompanied by a word of explana- 
tion from the judge attacked. This hesitation, 
however, is diminished by observing that the 
petition bears date more than two years back, 
and does not appear to have called forth any 
reply from the judge during all that time. 

The matter came before the House on the 
25th of July, when Mr. Wright moved: **That 
the entry in the Journals of this House, on 
Friday, the 17th March, 1865, relative to the 
petition of Mr. Aylen and others, of the Dis- 
trict of Ottawa, praying for an investigation 
into the conduct and acts of the hon. Aim^ 
Lafontaine, Judge of the Superior Court in 
and for the said District, be now read.'' 

Mr. Wright said: "When it becomes 
necessary to arraign before the High Court of 
Parliament one who from the very nature of 
his office, should be above suspicion, I can- 
not but ask, in the performance of a most 
painful duty, for the indulgence of this House. 
It is within the knowledge of the House that 
a number of petitions have been presented to 
it, praying for an investigation of the official 
conduct of Mr. Justice Lafontaine, and prefer- 
ring charges of the most serious character 
against him. These petitions have been 
signed by a large majority of the gentlemen 
practising at the Barof the District, who stake 
their personal and professional reputations on 
being able to prove the truth of their allega- 
tions. They have been signed by a number of 



respectable and influential gentlemen residing 
in the County which I have the honor to re- 
present, and, as they state, with a full know- 
ledge of the facts. The charges contained in 
these petitions are clear, precise, and unequi- 
vocal, and it is due, both to Mr. Justice Lafon- 
taine and to the petitioners, that these charges 
should receive the most careful examination. 
If they can be substantiated, then is Mr. Jus- 
tice Lafontaine unworthy to sit any longer on 
the Judicial Bench. If, on the contrary, they 
can be proved to be false and calumnious, then 
on the heads of the petitioners must lie the 
infamy. 

" It is alleged that Mr. Justice Lafontaine, 
before his elevation to the bench, and while 
acting in the capacity of Agent for the sale of 
Crown Lands, embezzled large sums of the 
public money, and that in consequence many 
persons have incurred serious losses, and all 
confidence in his integrity, and in his admin- 
istration of justice has been destroyed. It 
may be said that this House cannot take cog^ 
> nizance of offences committed before his eleva- 
tion to the bench. But it should be remem- 
bered, that if the statements of the petitioners 
can be substantiated, the evil which he did as 
Crown Lands Agent lives after him as Judge, 
not only in the serious losses incurred by in- 
dividuals, but in destroying public confidence 
in the administration of justice, in trailing the 
honor of the Judiciary in the dust, and in 
teaching men to despise and hate those things 
which they should most reverence and honor. 
It may be necessary to explain this more fully 
to the House. Mr. Justice Lafontaine offici- 
ated for many years as Agent for the sale of 
Crown Lands, before his elevation to his pres- 
ent distinguished position as Judge of the Su- 
perior Court of Lower Canada. He had al- 
most perfect and entire control of the sale of 
Crown Lands in Hull, Eardley, Wakefield and 
many other Townships. Practically his 
theory as to the best mode of managing the 
Crown Lands, was, that when sales were 
made the Agent should pocket the amount. 
I hold in my hand a statement signed by A. 
Russell, Esq., of the Crown Lands Department, 
which proves this to be the case. In almost 
any other country, a difterent result would 
have followed from the practical working out 
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of a theory which, however much it may 
benefit the individual, is supposed to be 
opposed to the interest of the great masses of 
society. In England the other day, when the 
highest legal functionary in the realm was 
supposed in some slight degree to have sullied 
the brightness of his escutcheon — he was for- 
ced by the pressure of public opinion to resign. 
Well, this agent for the sale of Crown Lands 
was active to a certain extent in his vocation, 
for he disposed of large portions of the Crown 
Domain, but as he forgot to return the 
monies, and neglected in many cases to make 
returns of any kind, it so fell out — it is alleged 
— that his successor disposed of some of these 
lots to other parties, so that the original pur- 
chasers were defrauded not only of their money 
but of the land. These men are possessed by 
a not unreasonable curiosity to understand 
how it came about that they were thus defrau- 
ded. They know the man who has despoiled 
them, but they do not see him in what they 
conceive to be his proper position. They 
do not see him clad with the variegated garb 
of tlie out-laws of society, but clothed in the 
judicial ermine. He smiles upon them blandly 
from the bench; These men are placed in a 
singularly cruel position. They cannot ap- 
peal to the courts of law, for the man whom 
they would arraign sits in the judgment seat, 
and therefore it is that, having no other re- 
course, they appeal to the justice of this 
House. 

''Apart from the sins of omission and com- 
mission with which Judge Lafontaine has been 
charged with being guilty, there is the fact,, 
which is notorious, of his utter incompetency. 
So patent are his deficiencies, that Judge La- 
fontaine and his decisions have become a 
mockery and a byword throughout the whole 
length and breadth of the district of Ottawa. 
That district is somewhat peculiarly situated. 
Owing to its configuration and to its peculiar 
resources and trade, there is induced within 
its borders a class of active, adventurous, en- 
terprizing, but at all times reckless men, who 
sometimes require to be restrained By the 
strong arm of the law. Under these circum- 
stances a judge should take the lead in mak. 
ing the laws understood and respected. He 
should be a man of enei^ and firmness of 



character; one whose decisions would be 
received with respect, and whoee personal 
character would inspire confidence. Such a 
judge, in such a district, would be of incalcul- 
able benefit to the country. Unfortunately, 
we have a man who is the very reverse of this 
ideal. Timid in his instincts, indolent in his 
habits, knowing that he is an object of con- 
tempt and derisibn, and conscious that he is 
deserving of the last measure of contempt, he 
plods doggedly on, biding his time, and awaitr 
ing that avenging Nemesis which sooner or 
later is sure to overtake him. His decisions 
are a mixture of the grotesque and the horrible. 
I was present at one trial for murder, presided 
over by Mr. Justice Lafontaine, and I trust 
that I may never again witness such a scene. 
The prisoner was a miserable cripple— one, 
unfortunately, whose antecedents did not 
weigh in his favor when the balance for life 
and death came to be struck. The ofifenoe had 
been committed only a few days before the 
trial, and the popular mind was consequently 
strongly excited against the unhappy man. 
Repulsive in appearance — ignorant almost to 
idiotcy — he was one to whom, from his very 
helplesHnes?, the utmost impartiality should 
have been manifested. Against him was 
arrayed one of the most brilliant orators and 
accompli.shed lawyers in the country. The 
counsel for the defence, although they did all 
in their power, and I am satisfied did all that 
men could do to save the life of the unhappy 
man, yet labored under singular disadvantages. 
The Court House was filled by an excited 
crowd strongly prejudiced against the prison- 
er. It was evident to every intelligent obser- 
ver that the man was surely doomed — that 
one man only stood between the unham>y 
prisoner and eternity, and that man was the 
presiding judge. A clear analysis of the 
evidence — ^a calm exposition of the facts of the 
case — a charge such as we have a right to 
expect from a British judge in a British colony, 
might have saved the life of the unhappy 
man. I never shall forget the thrill of horror 
and disgust which ran through my heart 
when that charge was actually delivered. 
The last plank was struck away ; the man 
was as surely doomed as though the last office 
of the law had been performed. It must be 
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evident that it is time a change Bhould take 
place, that if the allegations contained in the 
petitions are correct, this man is neither mor- 
ally nor intellectuallj qualified to perform the 
duties of an office which requires such a union 
of rare qualities to enable its occupant to dis- 
•charge those duties properly ; that the inter- 
ests and personal safety of 60,000 of Her 
Majesty's lieges are of too much importance 
to be entrusted to one so evidently unworthy 
of the trust; that the interests of humanity 
and of all classes of society demand that the 
charges Contained in this petition should re- 
ceive the most thorough investigation ; and, if 
they can be sustained, that this man should be 
deprived of his office.'* 

The petition to which Mr. Wright alluded 
bears date, District of Ottawa, 14th June, 1864, 
and sets out that '' the conduct of the Hon. 
A. Lafontaine, in connection with the Grown 
Lands, and the administration of justice in the 
District of Ottawa, has been characterized for 
years by such gross neglect of his duties, by 
such dishonesty and corrupt practices, as 
have destroyed all confidence in his integrity 
and efficiency as a Judge, and seriously im- 
paired the public confidence in the Courts 
over which it is his duty to preside.'' The 
petitioners had long abstained from denouncing 
his conduct in this respect, '' in the hope that 
those whose peculiar duty it is to watch over 
the administration of justice would take 
cognizance thereof," and it was only "by the 
last excess of disorder, and when the admin- 
istration of justice has in many cases been 
entirely stopped by the conduct of the said 
Airn^ Lafontaine, and by the loss and absence 
of the records and registers of the Courts of 
Justice through his neglect," that the petition- 
ers had been moved to pray the House to do 
justice in the premises. 

The petition proceeds as follows : — 
" In this behalf your Petitioners would pre- 
mise that the Hon. A. Lafontaine, before he 
was raised to a seat in the Superior Court, 
held the following offices in the District of 
Ottawa: — 1st Land Agent for the sale of lots 
in several of the largest Townships in the dis- 
trict. 2nd. Prothonotary of the Superior 
Court 3rd. Clerk of the three Circuit Courts 
at Aylmer, Lochaber and Portage du Fort. 



4th. Clerk of the Crown, and 6th. Clerk of the 
Peace. 

** As Agent for the sale of Crown Lands, the 
Hon. A. Lafontaine received fbr many years 
from purchasers of Crown Lands large sums 
of money, which he never returned to the 
Government, but which he embezzled and ap- 
propriated to his own use, concealing through- 
out the receipt of such monies by &lse and 
fraudulent returns. 

'' Your Petitioners would further represent 
that the monies appropriated as aforesaid by 
the said Hon. A. Lafontaine amount to a very 
large sum of money *, and his defiilcations were 
for the most part discovered after his elevation 
to the Bench, as follows : His successor in 
office offered for sale all the lots that had not 
been returned as sold by the Hon. A. Lafon- 
taine in his agency up to the time he was ap- 
pointed judge ; and thereupon the parties who 
had purchased from the said Aim6 Lafontaine 
produced receipts, signed by him, to the said 
Crown Land Agent 

" Your Petitioners would further represent 
that the proof of the foregoing allegations is to 
be found in the Crown Land Department in 
the receipts, returns, letters and representa- 
tions of the said Hon. A. Lafontaine, as well 
as in the testimony of many of the undersigned 
who have suffered by his said appropriations } 
and that without having access to the said 
documents in the Crown Land Department, or 
a return thereof, it would be impossible to 
state the date and the amount of each sum 
paid and embezzled as aforesaid, or the fhiu- 
dulent means adopted by him to conceal the 
payment thereof. liiSf howeoefj undertiood 
that 0$ each »ucce$swe act of embetzlement U 
dUeoveredf the amount is deducted from the 
salary of the said. Hon. Aim^ Lafontaine as 
Judge of the Superior Court. 

^* As prothonotary of the Superior Court, 
the said Aim4 Lafontaine so grossly neglected 
his duties that for several years after he be. 
came judge, no register of the orders and 
judgments of the said court for the time he 
held that office was to b^ found in the posses- 
sion of his successor ; and your petitioners 
aver, that the register which he produced so 
late as the 18th of November, 1863, was made 
up by the eai J Aimd Lafontaine at his private 



52 



LOWER CANADA LAW JOURNAL. 



[September, 1866^ 



reddence after he became judge, for the pur- 
pose of concealing his neglect and mismanage- 
ment when prothonotary, and was so made 
false and incorrect, in prder the better to 
attain that object, and to avoid the legal res- 
ponsibility attaching to him in favor of parties 
aggrieved by his neglect of duty as prothono- 
tary. 

"As Clerk of the Circuit Court, the said 
hon. Aim6 Lafontaine so neglected his daties 
that, up to this day, of several hundred 
judgments rendered therein during the time 
he was Clerk thereof, there is not and there 
never has been any register whatever in the 
hands of his successor. Whether or not the 
said Aim^ Lafontaine has any such register?, 
your petitioners cannot affirm. If he has 
them he is guilty of a criminal and illegal act 
in keeping them. If he has them not, then 
he never kept any, and, as a consequence, the 
interest of parties to the judgments of the said 
court has been most culpably sacrificed by 
his neglect. But if he keeps them at his 
domicile for the purpose of making entries in 
them without the knowledge or consent of 
their legal custodian, to conceal his neglect 
and misconduct and thereby to escape legal 
responsibility towards those who are interested 
in the said judgments, then is he guilty of a 
crime of the highest nature. In any case, 
parties, who years ago were suitors and ob- 
tained judgments in that court, cannot execute 
them for the reason that executions might be, 
as they have already been, opposed upon the 
ground that there are no judgments in the 
court against them upon which executions 
could legally issue. 

'^ There are no registers whatever in the of- 
fice of the present Clerk of the Crown of the 
judgments, orders, or proceedings of the 
Court of Queen's Bench for the time the said 
Hon. A. Lafontaine was Clerk thereof. 

" No register whatever exists of the orders, 
judgments and proceedings of the late Court 
of General Sessions oi the Peace, in the Dis- 
trict of Ottawa, for the time the said Hon. A. 
Lafontaine was Clerk of the Peace. And it is 
impossible, up to this day, to obtain from the 
proper officer a copy or certificate of any pro- 
ceeding of a Criminal Court in the District of 
Ottawa during the time the said Aim6 Lafon- 



taine was Clerk of the Crown and Clerk of the 
Peace, — and this solely through the neglect 
of the said Aira^ Lafontaine to keep registers 
of the {^oceedings thereof. 

" Your petitioners beg further to represent 
that the said Aim^ Lafontaine has made 
use of his judicial position in the District of 
Ottawa to conceal his neglect as Prothonotary, 
and thereby avoid legal responsibility to those 
by whom injury has been sustained through 
his misconduct. As Judge he has no right 
to hold possession of the registers of the Su> 
perior Court, which should be in the possession 
of their l^al custodian, much less has he a 
right to make entries therein. To do so^ for 
the purpose of escaping responsibility, or to 
conceal his own neglect, would no doubt be 
a forgery of the very gravest character. How- 
ever, your petitioners aver that up to the 18th 
of November, 1863, the said Aim^ Lafontaine 
kept and retained at his private bouse the 
registers of that Court for the time he was 
Prothonotary ; and neither the Prothonotary 
nor any one interested could have access 
to them. At last, parties thinking there were 
no judgments against them, as there were none 
recorded in Court, began to opptose executions 
by oppositions, setting forth the fact. There- 
upon the said Aimd Lafontaine, as Judge, 
took from the Prothonotary' s Office nearly alt 
the records of the Superior Court, and after- 
wards as your petitioners have reason to be- 
lieve, recorded in the register judgments which 
had no existence there when the executions 
were taken out, to the prejudice of the said 
opposants." 

The petition proceeds to detail various in- 
stances, in which the want of a register gave 
rise to oppositions, when parties holding judg- 
ments attempted to execute then. Here, 
however, the judge would appear to have 
acted honestly, for it is stated that he kept 
these cases en diUbiri till he had completed 
the register, and then dismissed the opposi- 
tions, and very properly too, for it would seem 
that they had been filed in the hope that the 
register of judgments could not be produced — 
a proceeding very much like that of a trades- 
man who sues a person for a debt that has 
been paid, relying on the knowledge that his 
receipts have been destroyed. In November^ 
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1863, the register was produced by the judge, 
the only judgment omitted (for which a blank 
page was left) being a judgment in a case 
"where the record was at the time in the hands 
of an advocate. The petitioners hence infer 
that these judgments were only entered up 
during the twelve months preceding the pro 
dnction of the register, during which time Mr. 
Lafontaine was acting as judge. 

The petition further states that '^ his neglect 
of duty, his inefficiency and incapacity have 
become only more conspicuous since he has 
been raised to the bench. It might have been 
expected that, considering the past, be would 
have laboured to efface its impression by 
assiduously discharging his duties — that he 
would, if not intelligently, at least promptly, 
perform the small amount of business entrust- 
ted to him. It is, however, certain that, with 
less to do than any other judge of the Superior 
Court, there is hardly a case which he has to 
determine in which some party does not suffer 
from his delay in rendering his judgments. 
(Some instances are here given). In short, 
such delays have become so provoking and 
injurious to suitors that the courts of 
justice over which he presides have become 
almost totally discredited as means of enforc- 
ing legal obligations. The business of the 
civil courts is almoRt entirelv of a mercantile 
nature, and by a judge of the most ordinary 
legal knowledge, the judicial decisions therein 
could be rendered almost immediately atler 
the hearing of the case?, as has been done 
when other judges have presided over the same 
courts. What proves moreover that these 
delays are merely the result of neglect and 
gross contempt for the public interest, is the 
iact that, even after they are incurred, he never 
or seldom gives the reasons or motives of his 
judgnaents. Without appointing a time for 
their delivery, he generally goes iftto Court 
when no one but the Clerk, and perchance one 
or two individuals are present, and then hands 
in his judgments, one motive usually answer- 
ing for those in favor of plaintiffs, and one in 
like manner for those in favor of defendants. 

"Your petitioners would further represent 
that the Hon. Aim^ Lafontaine has important 
duties, such as the granting of writs of Habeas 
Corpus, the taking of bail, security, and other ; 



matters of like nature, to perform out of term 
at his chambers, where he seldom, sometimes 
not for days, attends ; and when he does attend 
it is only for a few minutes in the morning. 
Parties who come to Aylmer during business 
hours after eleven o'clock, if they have busi- 
ness of this nature to transact, must send for 
him at their expense to his residence at a dis- 
tance of nearly two miles, to notify him that 
there is something for him to do. In short he 
so manages to procrastinate everything by 
his delays and his absence, that it is almost 
impossible to transact business in which he 
has any function to perform. 

^' As a judge in criminal matters the said 
Hon. A. Lafontaine is still more inefficient and 
incapable than in any other position. He is 
so destitute of any knowledge of criminal law 
that, when even a most elementary question 
arises in the course of a trial, he has to go 
for his books and study it on the bench. In 
English he is incapable of explaining the most 
simple case to a jury, so as to be understood. 
In fact, he does not attempt it. In the case of 
Laderoute lately convicted and hanged for 
murder, a case which was complicated by 
numerous and grave questions of law and fact, 
his charge to the jury in English and French 
did not last three minutes. So it is in every 
case *, and it is only repeating what is notorious 
in the district of Ottawa, that the admin istra- 
tion of criminal law therein since he has been 
a judge has failed in most cases through his 
inefficiency and incapacity." 

Mr. Cartier objected to Mr. Wright's mo- 
tion being made without notice. He was, 
moreover, of opinion that the member for 
Ottawa had not made out a case, the offences 
specified being committed before Mr. La.fon- 
talke's elevation to the bench, with which 
the House had nothing to do. If (added Mr. 
Cartier) he was guilty of offences whilst 
Crown Lands Agent, it was the duty of the 
Crown Lands Department to enquire into the 
matter. Mr. Cauchon then embraced the op- 
portunity to extend the charge of incapacity 
to the bench in general. He said, that when 
so grave an accusation was made against a 
judge, if the judge did not think proper to ask 
for an investigation, it was the duty of the 
House, in the interest of public morality, to 
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go into it There was no one practising law 
in Lower Canada who would not agree with 
him in saying, thai a large mcQcrity of the judges 
were incapable in one waj or another. The 
Lower Canada bench toaa in a mast lamentable 
state, and he hoped, by pressing the matter on 
the Governmenty that action would be taken. 
After some further remarks, the motion was 
ruled out of order for want of notice. 

It is deeply to be regretted that a charge of 
such magnitude against a judge of the Supe- 
rior Court should be treated with so much ap- 
parent levity. The character of the whole 
bench suffers by these accusations against one 
whom his colleagues are in courtesy still 
bound to style their brother, and who conti- 
nues to receive the title of Jumaurable. We 
do not know how far Mr. Lafontaike's delin- 
quencies may have been magnified by per- 
sonal animosity, but that there is too much 
truth in the charges is testified by the follow- 
ing, from the Montreal Oazettej Aug. 10 : ''A 
return, signed by the Assistant Commissioner 
of Crown Lands, shows that Judge Lafontaike 
is a defaulterf in his late capacity as a Crown 
Land Agent, to the amount of $6,413 92.'' 

It may be true that the charges against 
Judge Lafontaine, in his judicial capacity, 
are to some extent vague and general, but that 
does not alter the intolerable fact, that the 
administration of justice in an important dis- 
trict is in the hands of a defaulter j fVom whose 
decisions, in a large class of cases, there can 
be no appeal. 

Contrast with this painful state of things 
the disinterestedness apparent in the two 
following paragraphs from the London TSmes 
of July, sent to us by a correspondent: 

'^ As Chief Baron Kelly has been for a long 
period of his career associated with Suffolk, 
some of the leading inhabitants of Ipswich 
proposed to give his Lordship a public wel- 
come on his entrance into the town next week 
as one of the Judges of Assize on the Norfolk 
Circuit. On Thursday, however, a letter was 
received from the Chief Baron to the effect 
that, after consulting with his colleague on the 
circuit (Chief Justice Erie), he considers that 
it is the duty of Her Majesty's Judges to avoid, 
where it is possible, even the semblance of 
a desire to seek or to accept any public mark 



of popular fkvour while engaged in the exer- 
cise of their judicial functions. At the same 
time, the Chief Baron desires that his sincere 
thanks may be conveyed to such of his friends 
in town and country as had proposed to con- 
fer upon him this public mark of respecf 
'' Mr. Napier has declined to accept the ofiSoe 
of Lord Justice of Appeal in Ireland, and for 
reasons which do him the highest honour. If we 
are rightly informed, a letter from Mr. Najner 
will be read in the House of Commons this 
evening, in which, while expressing his own 
opinion and that of many friends that his in- 
firmity is not such as to disable him from the 
discharge of duties which consist almost ex- 
clusively in the examination of written docu- 
ments, he declares that he is unwilling hia 
appointment should afford the slightest ground 
for a suspicion that justice will not be ade- 
quately administered, and accordingly declines 
the high office which Lord Derby had offered 
for his acceptance." 

It is by such acts of watchfulness, and con- 
cientiousness, that the English Bench ha? 
secured to itself the respect of the people. 



FACILITIES FOR RENDERING 
JUDGMENTS. 



It is well known that for several years the 
business of the Court of Queen's Bench, sit- 
ting 141 Appeal, has been greatly impeded by 
the necessity of having a majority concurring 
in the judgment present at the rendering of 
it. Re-hearings have frequently been ordered, 
sometimes in consequence of the death of one 
of the members of the Court, and at other 
times owing to a judge having obtained leave 
of absence. Almost every term, moreover, 
a number of cases are retained en diUbiri for 
three months longer, merely because one of 
the majority is absent. Last term, for in- 
stance, it was intimated that the Court was 
prepared to dispose of every case before it, 
but for the unavoidable absence of one of the 
judges. It was suggested at the time that a 
measure enabling an absent judge to transmit 
his decision in writing, such written opinion 
to have the same effect as though he were 
present and pronounced it, would be highly 
desirable. A bill, with this object in view, 
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was acoordiDglj introduced bj Mr. Cabtieb, 
and has received the sanction of the Legisla- 
ture. The act also provides that a judgment 
of the Court of Review may be rendered by a 
single judge. We give the text below. 



Cap. xm. An Act to facilitate the rendering 
of judgments in the Court of Queen's 
Bench and Superior Court for Lower Ca- 
nada. 

[Atsenied to Uth Aug, 1866.] 
Whereas it is expedient to facilitate the ren- 
dering of judgments in the Superior Court 
and Court of Queen's Bench in IJower Canada, 
in the cases hereinafter mentioned: There- 
fore, Her Majesty, by and with the advice and 
consent of the Legislative Council and As- 
sembly of Canada, enacts as follows : 

1. No change in the personal composition of 
the Superior Court or of the Court of Queen's 
Bench, by the appointment of any Chief Jus- 
tice, Puien^ Judge, or Assistant Judge there- 
of^ or the death, resignation or removal to 
another Court of any Chief Justice, Puisn^ 
Judge or Assistant Judge thereof, shall be 
held to make it necessary that any cause 
which had theretofore been heard in review, 
or in error or appeal, should be reheard 
merely in consequence of such change, pro- 
vided there be a sufficient number of judges 
who have heard the cause to give judgment 
therein. 

2. Whenever any cause in the Superior 
Court, either in the first instance or in review, 
or any cause in appeal or error in the Court 
of Queen's Bench, has been heard by any 
Judge or Assistant Judge either alone or with 
other Judges, and before the rendering of the 
judgment founded on such hearing, such 
Judge or Assistant Judge is removed to an- 
other Court, or is appointed Chief Justice, or a 
Judge of the same or of another Court, or 
obtains leave of absence, such Judge, or 
Assistant Judge, may nevertheless sit in judg- 
ment in such cause as a Judge of the Court, 
and either alone or with other judges as the 
case may be, as if no such event had happen- 
ed. 

3. Whenever any cause in appeal or error 
has been heard by all the Judges or by a 



quorum of the said Court of Queen's Bench, 
and at least three of the Judges who heard the 
same are present in Court, and ready to pro- 
ceed to judgment in the cause, then if any 
Judge who heard the cause, and would have 
been competent to sit in judgment therein, be 
prevented by sickness or other cause from 
being present, but has addrejased a letter to the 
clerk or deputy clerk of the Court, containing 
his decision in the cause, agreeing in or dis- 
senting from the judgment of the majority of 
the Court, and signed by him, or has or had, 
in testimony of his concurrence therein, signed 
a written decision drawn up to be delivered and 
delivered by any other Judge or Judges, such 
Judge shall be reckoned as if present for the 
purpose of rendering judgment in the cause, 
and the decision so transmitted or signed by him 
shall be of the same effect as if delivered or 
concurred in by him in Court; and such 
decision may be so transmitted or signed by 
a Judge who has been removed to another 
Court, and who would be competent to sit and 
give the decision in person, under section two. 

4. Whenever any cause in the Superior or 
Circuit Court has been heard in review by 
three Judges of the Superior Court, and at 
least one of the Judges who heard the same, 
is present in Court and ready to proceed to 
judgment in the cause, then if any Judge who 
heard the cause and would be competent to sit 
in judgment therein, be prevented by remov 
al to another Court, sickness or other cause 
from being present, but has addressed a letter 
to the Prothonotary pf the said Court, contain- 
ing his decision in the cause signed by him, 
or has or had in testimony of his concurrence 
therein, signed a written decision drawn up to 
be delivered and delivered by a Judge so pre- 
sent, such Judge shall be reckoned as present 
for the purpose of rendering judgment in the 
cause, and the decision so transmitted or 
signed by him shall be of the same effect 
as if delivered or concurred in by him ; and 
such decision may be so transmitted or signed 
by a Judge who has resigned or been removed 
to another Court, and who would have been 
competent to sit and give his decision in person 
under section two. 

5. The foregoing provisions shall appfy as 
well to interlocutory as to final judgments. 
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6. Nothing in this Act shall preyent the 
Court from ordering a rehearing in any cause 
if notwithstanding the provisions herein made, 
they deem such rehearing requisite. 

7. The word "Judge" in this Act includes 
the Chief Justice, or Assistant Judge of the 
Court, unless the context requires a different 
construction. 



A PRISONER IN THE HOUSE OP AS- 
SEMBLY. 



We are accustomed to hear of honourable 
members being taken into custody by the 
Serjeant-at-Arms, but the arrest of a stranger 
within the precincts of the Legislative build- 
ings is of such rare occurrence, that we may 
be excused for noticing the facts of the case 
at some length. 

On the evening of the 31st July, during a 
debate, Mr. Holtox rose in his place, and 
stated that a grave assault had been commit- 
ted within the last four minutes upon the per- 
son of a member of the House, Mr. J. B. E. 
DoRiON, the member for Druramond and Ar- 
thabaska, by Mr. Elz^ar Girin Lajoie. After 
some discussion respecting the proper course 
to be adopted, it was decided that the state- 
ment of the member assaulted should be heard 
before the Speaker issued his warrant. 

Mr. DoRioN then made the following state- 
ment : — " I had occasion to go to the library 
about three quarters of an hour ago (half past 
10, P. M.) I was taking some books from 
the library when I was called on by Mr. 
Elziar Qirin Lajoie, editor of 2^ Canadaj 
published in Ottawa, who requested me to 
take a seat which he had just, occupied in a 
corner of the library. I refused to take the 
seat he had just occupied, but sat down on a 
stool which was next to him. He commenced 
a series of questions about an article which 
appeared in Le DifricheuTy of which I am the 
proprietor. Afler a few words of explanation 
with regard to the article which appeared in 
that paper, he became very much excited, 
and used very abusive language towards me. 
I cannot exactly recollect the words. They 
were, very impertinent and insulting. As I 
did not wish to carry on conversation of that 
description, I rose up from my seat to leave 



him alone, whereupon he began an attack upon 
me^ by striking me in the face with his closed 
hand. I protected myself as well as I could. 
He struck me several times with his closed 
hand in the &ce and on the head, until some- 
of thepcurties who were in the room, took him- 
away, and prevented him from doing me any 
further injury." 

Afler this statement, the Attorney General 
West, and other members, stated that the 
Speaker had a perfect right to issue his war- 
rant immediately. Mr. Cauchon, however, 
maintained that in similar cases previously, 
the matter had been discussed in the House 
before making the arrest. On motion of Mr. At- 
torney General Macdonald, it was then order- 
ed, that Mr. Speaker do issue his warrant to the 
Serjeant-at-Arms, authorizing and requiring 
him to take into his custody, Elzicar Girin 
Lajoie, for the assault committed by him upoi> 
the Honorable Member for Drummond and 
Arthabaska, and bring him to the bar of this 
House forthwith. 

The Speaker then issued his warrant, and 
the arrest was made forthwith, whilst the 
proceedings of the House were continued, Mr. 
Lajoie being at the time seated in the repor- 
ters* gallery. On the following day, the Ser- 
jeant-at-Arms reported to the House, that in 
obedience to the Speaker's warrant, he had 
taken Mr. G^rin Lajoie into custody. The 
prisoner was then called in, and the complaint 
read to him by the Clerk, whereupon Mr. 
Lajoie made the following statement : — 

" Feeling myself grossly insulted by an arti- 
cle published in Le Difricheur, a newspaper 
edited by the Honorable Member for Drum- 
mond and Arthabaska, I was desirous of 
meeting with him in order that I might ask 
him for explanations upon the subject. I was 
yesterday evening in the library engaged in 
making some researches, when I saw the Hon- 
orable Member a few paces distant from me. 
I arose from the seat of the Assistant Libra- 
rian where I was working, and asked the Hon- 
orable Member for Drummond and Arthabaska 
if I might say a few words to him. He came 
towards the seat which I was occupying, and 
I offered him that seat ] he preferred to seat 
himself on the stool beside it. I then asked 
what reason he considered himself to have for 
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insulting me in his newspaper in so odious a 
mftDner. I caused him to observe that his 
attack was directed against actions in my 
private life, a course which I had never allow- 
ed mjeelf to adopt in respect of him . He told 
me that there was a misunderstanding ; that 
if I had not attacked him in his private life, 
and he acknowledged that I had not attacked 
him in his private life, I had treated him 
verj unjustly in respect of his actions in his 
public life. I replied to him that if I had 
attacked his public life, if I had judged them 
more or less severely, it amounted to a matter 
of opinion. He quoted to me a fact lately 
published in Le Canada which he pretended 
was £ili<e, and which I would not retract. I 
pointed out to him that that fact had been 
affirmed by a newspaper published in the 
vicinity of the place where he resided, and 
that I was waiting until the discussion between 
them wa^ concluded to know what ground I 
should take. The Honorable Member for 
Drummond and Arthabaska then told me that 
he had not seen the assertion which I mention- 
ed to him. The conversation continued for 
some time, the Honorable Member acknow- 
ledging that he had attacked me in my private 
life and asserting that he did not regret it. I 
then became somewhat excited and told him 
that the article published in his paper was the 
work of a spy. He then appeared rather 
nervous. I then told him that I did not know 
whether or not he was the author, but that 
my words were intended to apply to the person 
who had written the article. I gave him to 
understand very plainly, how mean a thing 
it was to act the spy towards an adversary, or 
to cause him to be watched with the view of 
making public his most private acts. I made 
uge of the word "spy" several times. The 
Honorable Member then said, '' As you seem 
inclined to make use of language of that kind, 
I will withdraw.'^ I replied immediately, " I 
repeat that you are a spy, and a deliberate 
liar." The Honorable Member then turning 
towards me, struck me in the face with a book 
which he held in his hand. I returned the 
blow and gave him several blows with my fists ; 
the Honorable member also struck me several 
times with his hands, he even tried to kick 
me. In the meantime several persons came 



forward and interposed between us. I believe 
that one of these persons was a member of 
Parliament. I again took possession of the 
seat on which I had been working, thereupon 
the Honorable Member told me to leave the 
library. I told him that I would not go out as 
I had a right to remain and would remain 
there. He then told me he would have me 
arrested. Thereupon I expressly stated, " at 
all events, Mr. Dorion, I assert that you struck 
me first." I did not catch his reply, but I 
have since been told that after a moment's 
hesitation he said " No.' ' There were several 
persons present when I used the words last 
mentioned. I have nothing more to add on 
this subject, but with the permission of the 
House, I would venture to complain of the 
treatment I received after I was taken into 
custody. Last night whilst I was at the bar 
a group of persons collected at a few paces 
from where I was standing, and a person, one 
of the group, a Member of the House, turned 
towards n^e, and threatened me, brandishing 
his anns and making use of exclamations un- 
known to the human species. I deemed my- 
self deeply insulted by this proceeding, and 
have craved permission to make it known to 
the House." 

Mr. J. B. E. DoRiON then made the follow- 
ing statement, in reference to the foregoing 
statement of the prisoner :— 

" I wish to add to my declaration of yester- 
day, or in answer to the statement made by 
the prisoner, that I never struck him first, 
that I had no book in my hand at the time, 
that I never heard him say that I had struck 
him first, and that if he made such a state- 
ment I did not hear it, nor did I give it any 
answer. I never acknowledged that I had 
attacked him in his private life, and I posi- 
tively state that I was in the act of leaving 
him when he assaulted me." 

Some discussion ensued respecting what the 
prisoner had stated as to tlie use of '^ excla- 
mations unknown to the human race." It 
appears that this referred to a remark of Mr. 
Stirtok, that he would choke anybody who 
would speak to him as the prisoner had spoken 
to Mr. Dorion. 

The question then was as to the punishment 
to be meted out to the ofiTender. We extract 
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the following from the Vot€8 and Proceedings 
of the House : — 

'^ On motion of Honorable Mr. Attorney 
General Maedonaldj it was Resolved, That 
JSlziar Girin Lqjoie is guilty of a breach of 
the privileges of this House. 

Honorable Mr. Attorney General Macdon- 
edd moved, that the said Elziar GMn Lqjoie 
be called to the bar of the House, and there 
reprimanded by Mr. Speaker for the said 
breach of privilege, and be committed to the 
custody of the Serjean^at-Arms for twenty- 
four hours. 

Honorable Mr. MacdonaXd (Cornwall) mov- 
ed in amendment, that the words '^ custody of 
the Serjeant-at-Arms for twenty-four hours" 
be left out, and the words '^ the Gaol of the 
County of Carleton for the remainder of this 
session' ' be inserted in lieu thereof. 

Mr. Haulicdn moved in amendment to the 
said proposed amendment, that all the words 
after ''committed," in the said amendment, 
be left out, and the following words substi- 
tuted instead thereof, '' to the custody of the 
Sergeant-at-Arms during the pleasure of the 
House j" which was agreed to on the follow- 
ing division: — Yeas J 75 J Kays, 25. 

Honorable Mr. Macdonald^s (Cornwall) 
proposed amendment, as amended, was then 
agreed to on a division, and the main motion, 
as amended, agreed to. 

Mr. Elziar Girin Lajoie was then called in, 
and addressed by Mr. Speaker, as follows : — 

'' It is a power incidental to the constitution 
of this House to preserve peace and order 
within its precincts, and protect the members 
of it from insults and assault. This power is 
necessary not only to insure the freedom of 
action of members, but that freedom of dis- 
cussion which is one of their fundamental 
rights. 

You, Elziar Girin Lajoie, pretending a cause 
of complaint against a member of this House, 
sought him out and came within the precincts 
of this building, and within a part thereof, to 
which you are entitled to resort, not by right 
but by favour only, grossly insulted that 
Hon. Member, and concluded by violently 
assaulting him. For these gross breaches 
of privilege you have not even thought 



it judicious or becoming to offer any apology ; 
you have mistaken your rights and poeition 
in reference to Honorable Members and in this 
building. The pljtce in which this insult was 
offered and assault committed, greatly aggra- 
vates the criminality of your conduct. 

Having been found guilty of a breach of the 
privileges of this House, in having assaulted 
Jean BapHste Eric Dorion, Esquire, a mem- 
ber thereof, you have rendered yourself liable 
to such punishment as this House might 
award — and this House having ordered that 
you be reprimanded, you are reprimanded 
accordingly. 

The Order of the House directs that you be 
committed to the custody of the Serjeant^at 
Arms, during the pleasure of this House." 

The prisoner accordingly remained in the 
custody of the Serjeant-at-Arms from the 1st 
of August to the 15th, when the House rose. 
A handsome suite of apartments was appro- 
priated to his use, and his personal comfort 
well attended to in other respects. The re- 
muneration of the Sergeant-at-Arms for the 
custody of a prisoner is said to be $25 per day. 



ACTIONS IN EJECTMENT. 



A singular instance of hasty legislation is 
afforded by 25th Victoria, Chapter 12. Accord- 
ing to this, the costs in actions under the Act 
respecting Lessors and Lessees are to be taxed 
according to the amount for which judgment 
is rendered. Now, if a plaintiff brings an 
action of ejectment, and also claims damages, 
it would seem that if he recovers $20 dama- 
ges, he is only entitled to costs on that amount, 
though he succeeds in the demand for 
ejectment. In the same way, if he brings an 
action in ejectment and also sues for $20 rent, 
he will only get costs on $20 if he succeeds 
in both demands; but if he brings an 
action for ejectment only, then he is entitled 
to costs according to the annual rent. Vide 
Noad and Smith reported in the present num- 
ber. In this case it was contended by the 
defendant that inasmuch as the costs are to 
be taied according to the amount of the judg- 
ment, and the judgment awarded no sum at 
all, therefore he should either be condemned 
to pay no costs at all, or at most only coets of 
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the lowest class. This is all he would have 
had to pay if he had been condemned to pay 
one or two months rent, why then should he 
be subjected to the costs of an action for the 
whole annnal rent, because he happened to 
hsLjre piud up all the rent? There is evident- 
ly an inconsistency here, which has not been 
removed by the Code of Procedure. We are 
of opinion that tbe judgment confirmed by the 
Court of Appeals was the only judgment that 
could reasonably have been rendered, so far 
aa this point was concerned, but the amending 
act, 25th Victoria, evidently requires reconsid- 
eration. 



THE NEW REGISTRATION DUTIES. 



By an order in Council, the new tariff of 
duties imposed under the *' Act to provide a 
fund towards defraying expenses incurred for 
matters necessary to the efficiency of the Re- 
gistry Laws," is to come into operation on the 
let of October next. The tariff is the same as 
published 2 L. C. Law Journal, p. 28, and the 
duties are, until further orders, to be paid in 
money, the amount received by every Regis- 
trar to be by him accounted for and paid over 
to the Receiver General immediately after the 
close of every third month, to be reckoned 
from the 1st of October next. 



LEGAL APPOINTMENTS. 

The appointments, already noticed, of Jud- 
ge MsBEDiTH as Chief Justice of the Su- 
perior Court, and of Judge Badolet as a 
jndsni judge of the Court of Queen's Bench, 
have now been officially announced. Mr. 
Assistant Justice MoifK has also been appoint- 
ed a judge of the Superior Court. The Hon. 
Charles Alletit has been named Sheriff of 
Quebec. 

In Upper Canada, Mr. Deacon, of Perth, 
has been appointed County Judge of the 
County of Renfrew; Mr. Edward Horton 
has been appointed Deputy Judge of the 
County Court for the County of Elgin ; and 
Mr. Lawrence Lawrasok, Police Magistrate 
for the City of London. 



LAW JOURNAL REPORTS. 
COURT OF QUEEN'S BENCH, 

APPEAL SIDE. 

June 9. 

Navd, (Defendant in the Court below) Appel- 
lant; and Smith, (Plaintiff in the Court 
below) Respondent. 

Ijjecimeni — CosU — 25 Vic. c. 12, pec. 1. 

Held^ that in an action of ejectment, where 
no rent or damages are sued for, the costs will 
be taxed according to the amount of the an- 
nual rent. 

This was an appeal from a judgment rend- 
ered by the Court of Review at Montreal (1 L. 
C. Law Journal, p. 67,) on the 30th of Sep- 
tember, 1865, confirming a judgment by 
Loranger, J., at Sorel. The action was brought 
by Elizabeth Smith to eject the defendant 
from premises occupied by him in Sorel, for- 
holding over for more than three days after- 
the expiration of the lease. The plea was to 
the following effect: that in January, 1865,. 
the defendant asked the plaintiff whether she 
would renew the lease for another year on the 
same terms, viz. £36 per annum, and that 
the plaintiff answered that she would let him 
remain for £40. The Circuit Court for the 
District of Richelieu, holding that the defend- 
ant had not established his plea, sustained the 
plaintiff's action, and condemned the defend- 
ant to pay full costs. This judgment being 
inscribed for revision at Montreal, was con- 
firmed in every respect. The defendant ap> 
pealed from these decisions on the following 
grounds : 

Ist. That the judgment of the Circuit Court 
bore date 14th April, 1865, whereas the action 
was not instituted till the 4th of May, 1865. 

2nd. That by section 4 of chap. 40, C. S. 
L. C, ejectment actions shall be "instituted in 
the usual manner in the Superior or Circuit 
Court*, and the annual value or rent shall 
determine the jurisdiction of the Court." But 
by the amending act, 25 Vict. cap. 12, sec. 1, 
" actions under this act shall be instituted iq 
the Superior or Circuit Court, for the amount 
of rent or damages sued for." 

It was hence contended by the defendant 
that there no longer existed legal dispositions 
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as to the manner of instituting actions in 
ejectment onlj, and ae to the jurisdiction of 
the Court before which they should be brought, 
when the term of the lease had expired, and 
when all the rent had been paid. It was fur- 
ther pointed out by the defendant that 25 Vic. 
cap* 12, sec. 1, states that '' the costs shall be 
allowed and taxed in accordance with the 
amount for which judgment shall be rendered." 
Now here the judgment awarded no amount 
at all, and nevertheless the defendant was 
condemned to pay full costs of suit. If he had 
owed a month's rent, $1 2, he would only have 
had to pay costs as of the lowest class, and 
because he owed no rent he was placed in a 
much worse position, and condemned to pay 
costs of an action for $144. 

DuTAL, C. J. The judgment in this case is 
confirmed. 

Meredith, Drummond, and Mondelet, JJ., 
concurred. 

Lqfrenaye db Bruneauj for Appellant. 
A, Germain, for Respondent. 



Gibson, et al., (plaintiffs j?ar reprise d^insianr 
ce in the Court below) Appellants; Mor- 
FATT, (defendant in the Court below) Res. 
pondent; and Youkg, (Intervening party 
par reprise d^insiafice) Respondent. 

Practice — Declaration on Saisie-Arr&U-iSpccia? 
Anstter — Promissory Note. 

Egan and Moffait havinof l>een in copart- 
ner(?liip, under the firm of William Moffatt <X: 
Co., and Egan having subsequently entered 
into copartnership with other parties under 
the firm of John Egan & Co., by an agree- 
ment in July 1855, Moffatt agreed with John 
Egan d: Co,, to assume all the liabilities of 
William Moffatt & Co., to pay the sum due 
Egan Jb Co. in four instalments, and to give 
security, on condition that he should l»e 
allowed to cut timber on certain timber limits 
of Egan &Co. He subsequently cut timber with- 
out giving security, and the timber was trans- 
ferred to the firm of Symes cfr Co., which had 
made advances to him. Moffait paid Egan d; 
Co. the first instalment of the above-mentioned 
debt by two notes, one for £1500, which Egan 
& Co, paid away to a third party, and one for 
£800, which Egan Jo Co, placed to the credit 
of William Moffatt d' Co. Egan d: Co., 
having, by saisie-arret before judgment, seized 



the timber cut as in the possession of Moffatt^ 
and having sued for the whole debt : 

Held^ that Egan d: Co., having paid away 
the note for £1500 to a third party, could not 
sue for the debt for which it was given till they 
produced the note. 

2. That Egan d: Co,, having carried the note 
for £800 to the credit of WiUiam Moffait d- 
Co., could not withdraw it from that account 
without the consent of Moffait 

3. That the plaintiffs, not having alleged the 
insolvency of Moffait in their declaration, 
could not base a ri^ht to sue for the whole *>( 
the debt on such insolvencv; and that the 
allegation of his insolvency in their special 
answer could not avail to supply the deficiency 
in the declaration. 

4. That the right to sue for the«wholeof the 
debt could not be based on the alleged fraud 
of the defendant in transferring the timber to 
Symes d- Co., unless such fraud had been 
alleged in the declaration, the allegation of 
fraud in the affidavit alone being insiifficient. 

The jui'gment appealed from in this cas* 
was rendered by Lafoniaine, J., in the Supe- 
rior Court at Ayimer, on the 1 6 th of December. 
1863, dismissing an action together with a 
saisie-anet before judgment, by which the 
plaintitls John Egan & Co., now represented 
by the appellants, claimed from William 
Moffatt the sum of £7678 17 8, for which 
they attached as belonging to, and in the ytos- 
ses.sion of the defendant, 2,500 pieces of ivd 
pine timber. The judgment set aside the 
attachment and maintained the inten-ention 
of George B. Symes & Co., (now represented 
by Young, the surviving partner) who hail 
intervened to claim the property of the said 
timber, as having purchased it from the defen- 
dant William Moffatt. 

The nature of the contestation will be suffi- 
ciently explained by the remarks of Mr. Jus- 
tice Meredith. ' 

Meredith, J. In order that the observations 
to be made upon the points in controversy in 
this cause may be understood, it is necessary 
to give an outline of the transactions, in which 
the difficulties now to be adjudicated upon 
originated. 

On the 25th of January, 1851, by a notarial 
deed, a copartnership was formed between 
John Egan, one of the plaintiffs in this cause, 
and John Supple, under the firm of John 
Supple & Co., for the manufacturing of timber 
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on the River Du Moine, a tributary of the 
Ottawa. Supple and Egan carried on business 
together, under the said agreement, until the 
autamn of 1853, when, with the consent of 
Egan, Supple transferred his interest in the 
copartnership of Supple k Co., to the defendant 
William Moffatt. The exact terms upon which 
Moffatt took the place of Supple do not appear j 
but that Moffatt did take the place of Supple, 
and carry on business in connection with John 
Egan, under the firm ofWm. Moffatt k Co., for 
nearly two years, is beyond doubt. The re- 
spondents strenuously contend that under this 
ci 'partnership, Moffatt acquired an undivided 
half of the timber limits on the River Du 
Moine held in the name of Egan & Co., but 
euch is not the ca.<»e. All that the copartner- 
ehip of William Moffatt k Co. had was the right 
lowork upon the limits which belonged to 
E-zan. 

On the 13th July, 1R55, an agreement was 
entered into between John Egan k Co. and 
William Moffat, by which the latter assumed, 
up3n certain conditions, the whole of the 
liabilities of the firm of William Moffatt k Co. 
to John Egan k Co. That agreement is of great 
importance in the present case, I therefore give 
it at full length : 

" It is hereby mutually agreed between 
William Moffatt of Pembroke and John Egan k 
Co. of Ayimer, to the following effect : the said 
William Moffatt hereby agreer< and binds him- 
self to assume all the liabilities against the 
business of William Moffatt k Co., as traders 
on the River Du Moine ; to pay or cause to be 
jtfiid to the said John Egan k Co., in four 
annual instalments, the actual sum due the 
li«»use up to this period, with the legal interest 
thereon ; and furthermore to relieve John 
Egan k Co. from all responsibility, whatever 
there may be, either as t^ debts or otherwise ; 
the claim of John Egan k Co. being £8,500, or 
whatever it may be over when the balance is fi- 
nally settled J and to relieve John Egan k Co. 
from certain bills which John Supple of Pem- 
broke now holds, which he obtained when sell- 
ing out his interest in the concern. — ^It is fur 
ther understood that as part of the security 
which is to be given to John Egan k Co. for 
their claim and interest in the business of Wil- 
liam Moffatt k Co., the property of his father. 



Alexander Moffatt of Pembroke, is to form part 
— say to the extent of £4,000, the balance to 
be covered by some other satisfactory security 
which may be given at the period when 
the whole transaction is closed — say in one 
month from this period. John Egan k Co. 
will on their part give their interest in the 
limits connected with the company, as marked 
on a plan of the River made from actual sur- 
vey ; also the timber and every thing connec- 
ted with the estate. Thus done and passed at 
the city of Quebec this ] 3th day of July, in the 
year of our Lord, 1855, in presence of the sub- 
scribing witnesses.'' 

Sometime after this arrangement had been 
entered into, namely, on the 8th January, 
1856, an agreement was made between Moftatt 
and G. 6. SymesA Co., the intervening parties, 
by which that firm agreed to advance to 
Moffatt £5,000 upon a lot of timber then made 
by Moffatt upon the River Du Moine, and to 
enable him "to carry on his tirol)er opera- 
tions, and to get out his timl>er that winter 
in the same localitv." One of the conditions 
of the agreement was that the said timber 
should be consigned and delivered by Moffatt 
to Symes k Co. at their cove in Quebec, " and 
deposited with them as a pletlge and security, 
lien, gage, f )r the payment of the said sum of 
£5,000, with interest and commission as 
agree<l upon ; and as further security, Mofiatt 
agreed to transfer his timber limits to Symes 
k Co. Moflatt, wto had failed to give to 
John Egan k Co. the security to which they 
were entitled under the agreement of July, 
1855, after he had secured a promise of ad- 
vances from Symes k Co., attempted to induce 
Egan k Co. to let him have a transfer of the 
Du Moine limits upon more favourable terms 
than those mentioned in the agreement of July, 
1855; but in this attempt he did not succee<i. 
In the meantime, and notwithstanding his 
failure to give to Egan k Co. the security to 
which they were entitled, he continued to 
manufacture timber on the Du Moine limits 
with the advances he had obtained from G. 
B. Symes k Co. 

On the 22d Januar}', 1856, as a further 
security to Symes k Co., Moffatt gave them a 
bill of sale of the timber which he had then 
manufactured. This timber was in the course 
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of the following eeaeon taken to Quebec, and 
delivered to Symes & Co., without any objec- 
tion on the part of John Egan & Co. When 
sold it brought much higher prices than men- 
tioned in the bill of sale to Symes & Co. } and 
Moffatt was credited for the full price, and 
debited with all the charges upon the timber, 
thus showing that the object of the bill of sale 
was to improve the position of Symes & Co. 
as regarded their security upon the timber. 
At the end of the business season in 1856, the 
balance due by Moffatt to Symes & Co. was 
£7305 7 4, so that the result of the year's 
business was highly unsatisfactory to all par- 
ties. Symes & Co. were largely in advance 
to Moffatt. The timber limits of Egan had 
been worked upon f<)r a seasoii without any 
return to him, and Moffatt found his liabilities 
greatly increased. Egan & Co. do not appear 
to have pressed Symes & Co. in any way dur- 
ing the business season of 1856. They probably 
hoped that the timber made would yield a profit, 
and that that profit would go to discharge 
their claim against Moffatt. But when they 
saw the result of the operations of 1856, they, 
with reason, became more anxious to secure 
their claim. Accordingly on the 20th Nov. 
1856, they wrote to G. B. Symes & Co. as 
follows : 

Aylmer, 20th Nov. 1856. 

Messrs. 0. B. Symes & Co., Quebec. 

Dear Sirs, — Inclosed we beg to hand you a 
copy of our agreement with Mr. William Mof- 
fatt, which has not been carried out. The 
limits were worked upon last winter, and are 
being worked upon this : say the past season 
about 300,000, and the present about a like 
quantity. You will at once see the necessity 
of having this matter arranged previous to 
having the limits denuded of the timber. Our 
Mr. Egan is going to England, and is anxious, 
as before expressed to you, to have something 
done towards the settlement. 

We are, dear Sirs, Your most obedient 



servants. 



John Egan & Co. 



On the 11th of December, 1856, Egan & Co. 
served a notarial protest upon Moffatt, recit- 
ing the agreement of the 13th of July, 1855, 
referring to the manner in which he had cut 
timber upon the limits of John Egan, without 



giving the stipulated security, and declaring 
'' that the occupation of the sud limits and 
the removal of timber therefrom," caused 
serious • loss and damage to the estate of 
John Egan & Co. When Symee & Co* 
received the letter of the 20th of November* 
1856, the balance due to them by Mafiau 
exceeded £7,000. and a considerable part 
of the lumber made with their means was Iv- 
ing in the woods. It was not, therefore, to be 
expected, and, as I shall hereafter show, it 
was not desired on the part of Egan & Co., 
that Symes & Co. should, at that moment, 
cease to make advances to Moflhtt. It ap- 
pears, however, that in the following month 
of January, Mr. Young, a member of the firm 
of Symes k Co., went to Ottawa for the pur- 
pose of settling the conflicting claims of Egan 
& Co. and Symes A, Co. upon the property c^ 
Moffatt, but the negotiations for that purpoc^ 
were not successful, the cause of the failure 
being, it seems to me, a difference of opinion 
as to the number of limits to be transferred 
under the agreement of July, 1855. Soon 
after this, namely, on the 19th January, 1857, 
Symes & Co. took a bill of sale of the remain- 
der of the timber that had been manufactured 
by Mof!att in the previous season. A deli very, 
as to the nature of which it is not neoessarv 
here to allude, was made, as well under this 
bill of sale, as under the bill of sale made in 
the month of January, 1856. On the Ist of 
March, 1857, James Connolly received instruc- 
tions from Symes k Co. to go to the establish- 
ment of the defendant at Du Moine River, and 
take charge of the timber in question. He 
went up, received what he considered a fur- 
ther delivery of the timber from the defendant, 
and then, on behalf of Symes & Co., put it in 
charge of one Robert McLean, who says be 
remained in charge and possession of it, until 
it was seized in this cause at the suit of the 
plaintiffs, the seizure so made being under a 
writ of saisie-arrH before judgment, in an ac- 
tion for £7,678 17 8, the balance of the debt 
due by William Moffatt & Co. to John E^n 
& Co., and which William Moffatt undertook 
to pay by the agreement of the 13th July, 
1855. Notwithstanding ihe seizure thus 
made, the timber was taken to Quebec, (secu- 
rity having been given in the usual coarse,) 
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and the full price^at which it was sold, which 
much exceeded that mentioned in tlie bill of 
sale, was carried to the credit of Mofl&tt, and 
all the charges upon the timber until the mo- 
ment it was sold were placed at the debit side 
of his account, thus showing that the object 
of the second bill of sale, as well as of the 
drst, was to improve the security of Synies & 
Co. 

The action of the plain tifls was contested 
by the defendant Moftatt, and the timber seiz- 
ed was claimed by Symes& Co. on the ground 
that it was in their possession at the time of 
tiie seizure, and that it belonged to them 
under the agreement for advances and the 
two bills of sale. The pleadings, as well upon 
I he original demand as upon the intervention 
of Symes & Co., are exceedingly voluminous, 
ami raise a number of questions that need not 
><e di.M^ussed. I, therefore, shall limit myself 
to the consideration of those points upon the 
deciriun of which our judgment must depend. 
And, in the first place, with reference to the 
den^and of the plaintilf, it is nece^^sary to de- 
termine what, according to the declaration, is 
the cause of action sued upon. The defend- 
ant contends that he is sued upon the agree- 
ment of the 13th July, 1855 j that, according 
w> that agreement, one-fourth only of the debt 
^a? due when the action was brought ; that 
that fourth had been paid by two payments, 
one uf £1,500, and the other of £bOO} and, 
therefore, that the action must be dismissed. 
The plaintifiV, on the other hand, contendeil, 
in the course of the argument before us, that 
the action was brought to recover the debt 
due by William Moffatt & Co., for the whole 
01' which the defendant was liable, irreepective 
(*f the agreement, and that the agreement was 
referred to merely as establishing the amount 
due by the defendant as a member of the firm 
of Mofiatt k Co. Here it may be well to ob- 
sene that the question as to whether the de- 
fendant was sued under Uie agreement or not, 
was one of great interest to him. If sued as 
a partner in the firm of Mofiatt Jb Co., he had 
aright to claim indemnity j^ for one-half of the 
debt, from his partner John Egan, one of the 
plaiotifis, whereas, under the agreement, he 
hati assumed the whole of the debt himself; 
and, therefore, if he was liable under the 



agreement, he could not make a claim against 
Egan. 

Now, on reference to the declaration, we find 
that, in the first count, it formally recites the 
agreement, and that count most assuredly is 
leased upon the agreement. The second count 
is for goods, wares, and merchandize sold, &c. 
But the goods and merchandize really sold 
were not sold to the defendant ; they were sold 
to a firm of which he was a member, and the 
declaration does not allege any dealings with 
a firm. The third count is '^ for a balance 
which the defendant admitted to be due and 
promised to pity to the said plaintifi*, on the 
plaintifis' account rendered on the said last 
mentioned day to the defendant, as and for 
divers lumber transactions." Now the agree- 
ment certainly does admit a balance, and 
contains a promise to pay, but it is a promise 
to pay in four inntalments, and that is what 
the defendant contends for. 

That the first count is founded on the agree- 
ment is too plain to be disputed ; and the de- 
fendant could not, by one and the same action, 
be sued as sole debtor under the agreement, 
and as joint debtor of the sante debt, irrespec- 
tive of the agreement. Any doubt, however 
aM to whether the defendant was or was not 
sued under the agreement, is removed by the 
factum of the appellants in the Superior Court, 
in which they say: **The declaration was 
founded upon the agreement filed by the plain- 
titfH, dated July 13th, 1855." 

Assuming, then, as I think is the case, that 
the action was brought under the agreement, 
this brings us to the second of the pretentions 
of the defendant which I propose to consider, 
namely, that, under the agreement, there was 
but one instalment due, and that by two pay- 
ments, the one by a note of £1,500, and the 
other by a note of £800, the whole of the first 
instalment was discharged. As to the note for 
£1,500, it is admitted it was paid by the defen* 
dant to the plaintifis ; that they transferred it to 
a third party, to whom £1,000, and no more, 
was paid on account of it. But as the plain- 
titls paid the note of £1,500 to a third party, 
and have not produced it in this cause, they 
cannot, for the present, nor until they do pro- 
duce it, sue for the debt on account of which it 
was given. Then as to the note for £800, the 
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receipt of it also is admitted, but the plaintiffs 
contend it was imputed on a debt due by Mof^ 
fatt alone, and not on the debt now sued for. 
The receipt given for the two notes bears date 
at Quebec/ 15th October, 1855, and mentions 
simply that they were given " on account." 
It appears by the account marked A, which is 
an extract from the books of account of the 
plaintiffs, that the note for £800 was in the 
first instance placed to the credit not of 
William Moffatt individually, but of William 
Moffatt & Co. ; the entry being under date 31st 
August, 1855, when the financial yearof Egan 
&, Co. terminated. James Doyle, manager of 
Mr. Egan's estate, being asked, " How long the 
said £800 remained credited to Wm. Moffatt 
& T^o's. account, before it was cre<iited to 
William Moffatt' s accoun t, ' ' answered : ^ *I state 
a few days, perhaps a few weeks, for both en- 
tries appear in our journal and letlger under 
date of the 31st August, 1855" ; and he atlded, 
" Mr. Champion was the clerk who made the 
entry erroneously in the first place, and it was 
afterwards altered." Mr. Doyle was the man- 
ager of the business at Ottawa, and the note 
for £800 was received at Quebec, and the 
entries respecting it were made there, so that 
Mr. Doyle could not have any personal know- 
ledge of the circumstances under which the 
entries respecting the note for £800 were made. 
Under these circumstances, it would have been 
well to have had the evidence of Mr. Champion, 
or of some other person having a personal 
knowledge of the circumstances to which Mr. 
Doyle refers. All that we know is that when 
the note was received by John Egan & Co., 
it WM entered in their books to the credit of 
William Moffatt & Co. ; that it remained at 
their credit, as Mr. Doyle says, " a few days, 
perhaps a few weeks j" that then, so far as 
we know, without the consent of Moffatt & Co. 
having been obtained, or even asked, a sum 
equal to the amount of the note was placed to 
the debit side of the account of William Mof- 
fatt & Co. with Egan, thus neutralizing the 
credit that had been given for tlie note ^ and 
then, that the note was placed to the credit of 
Wm. Moffatt in the account which he indivi- 

• 

dually had with Egan & Co. But when, for 
what reason, and on what grounds, this was 
done, is not proved. The defendant, Moffatt, 



had a deep interest in paying the first instal- 
ment due upon the agreement of July, 1855 ; 
and the fiict that he gave Egan & Co. two ne- 
gotiable notes amounting to £2,300, when their 
claim against him as an individual, (what- 
ever may have been the nature of it,) did not 
then amount to £900, shows that he had in 
view the debt under the agreement of July, 
1855. Under these circumstances it seems to 
me that Egan & Co., having carried the note 
for £800 to the credit of William Moffatt & 
Co., could not withdraw it from that account 
without the consent of Mofiatt. 

On the part of the plaintiffs, however, it 
was contended that as Wm. Moffatt & Co. 
were insolvent when the action was brought, 
the plaintiffs had a right to sue for the 
whole of their debt. That Mofiatt was insol- 
vent when the present action was brought is 
beyond doubt*, but that he became insolvent 
after the agreement giving the credit is by no 
means certain. Indeed, I can see nothing to 
lead us to think that he had then assets suf- 
ficient to meet the claim of Egan & Co. But 
it is unnecessary to dwell up>on this point, in- 
asmuch as the plaintiffs have not alleged the 
insolvency of Moffatt in their declaration. 
There is an allegation of his insolvency in 
the special answer, but if the right of Egan k 
Co. to sue depends upon the insolvency of 
Moffatt, that fact ought to have been allied 
in the declaration, and the deficiency of the 
allegations in the declaration respecting the 
cause of action cannot, in the present case, be 
supplied by the allegations in the special 
answer. 

It was also contended that the plaintiffs 
had a right to sue for the whole amount due 
to them, in consequence of the attempt of the 
defendant, Moffatt, to fraudulently defeat the 
plaintiffs* claim by the pretended transfer 
of all the timber to the intervening parties. 
Upon this point it is sufficient to observe that 
the declaration does not charge the defendant 
with fraud. The appellant answers, that 
there are allegations of fraud in the affidavit; 
but that does not suffice. It is to the declara- 
tion that the defendant is called to plead, and 
all the allegations necessary to show tliat the 
plaintiffs had a right to sue when and as they 
did, ought to appear on the fkce of the deda- 
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ration. I do not, however, heBitate to say, 
that in my opinion Moffatt is not chargeable 
withfrand. His dealings with the interven- 
ing parties may, or may not, be legal, but I 
do not think they were fraudulent. 

For these reasons, being as I am of opinion 
that the action is founded upon the agreement 
C'f July, 1855, under which but one instal- 
ment was due when the action was brought ; 
and that that instalment was satisfied by the 
iwo noteit, one for £1,500 and the other for 
£S00, I necessarily come to the conclusion 
that the judgment of the Court below upon 
the controversy between the plaintiffs and the 
defendant ought not to be disturbed. 

I now pass to the consideration of the inter- 
vention of G. B. Symes & Co. I^ as I think, 
the action of the plaintiffs must be dismissed, 
then as between the defendant and Svmes & 
Co., I think the evidence unquestionably suf- 
ricient to maintain their intervention.* I, 
therefore, deem it unnecessary to express my 
opinion upon two very important questions 
argaed before us, the first being as to the effect 
cf the two bills of sale in favour of the inter- 
vening parties, and the second, as to whether 
the intervening parties, at the date of the sei- 
zure, had such a possession of the timber 
as to enable them, as against third parties, to 
maintain their claim if they are to be deemed 
pledgees only. 

But as, according to my view, the action of 
the plaintiffs must &il irrespective of the 
merit?, I think it right to observe that 
although our judgment may rest upon merely 
technical grounds, yet that I think it meets 
the justice of the case, in so&r as regards the 
iDtervention of Symes & Co. After the agree- 
ment of the 13th July, 1856, was entered into, 
it was as necessary tor the interest of Egan & 
€o., as of Moffatt that advances should be 
made to the latter. Egan & Co. had ezten- 
nve timber limits. Their debtor Moffatt was 
possessed of experience as a manu&cturer of 
timber, but neither their timber, nor his busi- 
ness experience, could be turned to account 
without pecuniary advances. Mr. Egan, it 
appears from the evidence of Fitzpatrick, in- 
troduced Moffatt to Symes & Co., who during 

*AMto the eontract of pledge between the plediror 
>nd pledgee, vide 2 Fardetiiu, Droit Com. no. 486. 



the business season of 1856, made advances 
to Moffatt upon the usual terms, and, if not 
with the express consent, at least with the 
full knowledge of Egan & Co. They were per- 
fectly aware that during the winter of 1855-6, 
Moffatt was working upon limits held in the 
name of Mr. Egan, by means of the advances 
furnished by the intervening party. Egan 
& Co., without any, even the least, objection 
on their part, allowed the timber so manufact- 
ured, as far as it was got out that season, to 
be delivered to Symes & Co., in the usual 
cotirse, and sold by them to meet their advan- 
ces. Egan & Co. knew that if any profits had 
been made upon the operations of Moffatt, 
they would have gone to discharge his debt to 
them 'f and it was after it had been ascertained 
that the business of that season had resulted 
in a loss, that they appear for the first time, 
namely, by the letter of the 20th November,. 
1856, to have in a formal manner drawn the 
attention of Symes & Co., to the necessity of 
a settlement being made respecting the debt 
due by Moffatt to Egan & Co., before Muffatt 
took any more timber from their limits. Even 
in that letter they did not express any wish 
that Symes & Co. should discontinue the 
making of advances to Moffatt, and when they 
protested against Moffatt, they did not in ex- 
press terms require him to discontinue the 
cutting of timber on their limits, nor did they 
serve a copy of the protest on Symes & Co* 
On the contrary, even then, after they had 
written to Symes & Co., saying that Mofiatt 
had worked upon their limits during the pre- 
vious year to the extent of about 300,000 feet 
of timber, they were most anxious that Symes 
& Co. should not discontinue their advances. 
The evidence of Mr. Fitzpatrick as to this 
part of the case is very important. He says that 
when about the 18th or 20th December, 1 856, he 
spoke of stopping the supplies then being fur- 
nished by Symes & Co., Mr. Egan '' begged 
of him in God*s name not to do anything rash,'' 
and pledged himself ^^ to settle everything,'' 
and ^' make all right'' with Mr. Symes in 
England, adding " if you now stop everything 
we will be ruined, for you know that just now 
I am in difficulties myself." It is to be ob- 
served that this took place some months after 
all the timber, seized in this cause had been 
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cut ) and that no part of that timber was cut 
after the date of the first letter which appears 
to have been written by Egan ft Co. to Symes 
& Co.; about the affairs of Mofbtt, namely 
of the 20th November, 1856. It is true that 
After the date of that letter, Symes k Co. con- 
tinued to make advances to Moffatt, and re- 
ceived from him the timber seized in this 
cause; but it was not to be expected, and 
Egan ft Co., as I have already observed, do 
not appear to have expected that Symes ft Co. 
would have ceased to make advances to Mof- 
fatt on their receiving the letter of the 20th 
November, 1856. At that time, the balance 
due by Moffatt to Symes exceeded £7000, and 
a large part of the timber manufactured from 
the advances of Symes ft Co., was then lying in 
the forest, and there is every reason to believe 
that if Symes ft Co., or some other, parties, 
had not made advances to Mofl!att, that timbe/ 
would have been lost to all concerned. The 
course pursued by Symes ft Co. was to make 
advancetii, not for the purpose of having more 
timber cut upon the limits of Egan, but in 
order to get out the timber already cut, and 
the whole of the timber delivered to Symes ft 
Co. by Muftatt as well in the year 1857, as in 
the year 1856, did not even nearly amount to 
the quantity mentioned by Egan ft Co., in 
their letter of the 20th November, 1856, as 
having been manufactured by Moffatt in that 
year alone. It may be added that as Egan ft 
Co. allowed the timber brought down in 1856, 
to be delivered to Symes ft Co., it is to be pre- 
sumed that they thought that firm reasonably 
entitled to that timber ; and if they had a just 
claim to the timber received by them in 1856, 
they had an equally just claim to the timber 
received by them in 1857. 

That Egan ft Co. have been losers by these 
transactions is plain; for their limits have 
heen worked upon for two years without any 
advantage to them ; but for this Symes ft Co. 
are not to blame. They made advances in the 
usual course of trade, and upon the security 
usual in such cases, and they still appear to 
be unpaid to the extent of above £5,000 ; and 
if Eiran ft Co. had themselves continued to 
make advances to Moffatt, it seems more than 
probable that they would have lost, not only 
the timber which they now lose, but a part of 



their advances in addition. The esse upon 
the intervention, according to my view, may 
be reduced to this : the advances by Symes ft 
Co. were as much for the advantage of Egan 
ft Co. as of Moffatt. He was allowed to have 
possession of the limits of Egan, and to use 
the advances of Symes ft Co., in manu&ctar- 
ing timber there, with the knowledge and 
consent of Egan ft Co., and they now cannot 
reaf>onably object to Symes ft Co. having the 
security for which they stipulated, and which 
was not beyond what was usual in such case^. 
Duval, C. J., Mondelet, and Loranger, JJ., 
concurred. 

A. S W, Robertson, for Appellants. ^ 
B» A O. Lctflamme, for Respondents. 



GiBSOK, (plaintiff par reprise iT instance) 
Appellant; Moffatt, (defendant in the 
Court below,) Respondent; and Supple, 
(intervening party in the Court below.) 
Respondent. 

RecenduxUion, 

Heldf that a party cannot claim to be pro- 
prietor of the timber cut upon timber limits 
while at the same time he brings an action for 
the price for which he sold the said timber. 

Meredith, J. In the above case (No. 91,) 
in which Symes ft Co. are intervening partie*. 
the plaintiffs John Egan ft Co., by a writ ot 
saisie-arrit, seized as belonging to the defen- 
dant the timber which he made during the 
winter of 1855-6, and pledged for advances to 
S}'me8 ft Co., and in this cause, the plaintid 
John Egan, one of the firm of John Egan k 
Co., seized under a saisie revendicoHon, as 
belonging to the defendant, the timber which 
he manufactured in the winter of 1856-7, and 
pledged for advances to the present interven- 
ing party, John Supple. The whole of the 
said timber, as well that seized in the cause 
No. 91, as that seized in this cause, was cut 
upon the timber limits held in the name of 
John Egan, and which it was intended thai 
the defendant should acquire under the agree- 
ment of the 13th July, 1855, to which refer- 
ence is made in the course of my remarks in 
the case No. 91. The demand of the plain- 
tiffs in the case No. 91, is founded on that 
agreement ; and in the present case the same 
agreement is the basis of the defence. 
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The contention of the defendant is that by 
the agreement of the 13th July, 1856, upon 
which he is sued in the cause No. 91, he agreed 
to pay Egan k Co., in four annual instal- 
ments, £8,500, in considerationof their trans- 
fern Dg to bim certain timber limits upon which 
the timber seized in this cause had been cut ; 
that they received from him in part payment 
oi the said sum of £8,500, negotiable paper to 
I the extent of £2,300, on account of which 
there has been paid £1800, that they allowed 
him to enter upon and manufacture timber 
OD the said timber limits; and that the plain- 
tifi' whilst be joins his copartners in enforcing 
the agreement in question, as being binding 
on the defendant, cannot, as he attempts to do 
in the present case, treat that agreement as if 
it were null, by exercising an unqualified right 
of ownership over the timber limits, in consi- 
deration of which the defendant so agreed to 
pay £8,500, and as already mentioned has 
actually paid £1,800. 

The fact that Egan A Co. received from the 
defendant a negotiable note for £1,500, on 
account of which £1,000 has been paid, is not 
denied ; and I think that the right of the de- 
iendant to have credit for the other £800 is, 
as I have explained in the case No. 91, also 
established. It is true that under the agree- 
ment 6f July, 1855, the defendant was bound 
to give security within a certain time and that 
he has wholly failed to give that security, and 
the pretention on the part of the defendant 
thai Egan & Co. waived their right to secur- 
ity, by taking a part of the purchase money 
without exacting security, is quite untenable. 
I think that Egan A Co. had, and still have, 
a right either to enforce the agreement irres- 
pective of security, or to cause the agreement 
to be rescinded in consequence of the failure 
of the defendant to give security ; but I do not 
F€« how the agreement can be binding upon 
the purchaser without being at the same time 
binding upon the vendors and each of them ; 
and I therefore think that Egan, whilst join- 
ing with hie copartners in suing for the price 
of the property sold by the agreement of July, 
1855, cannot, in his own name, claim the 
ownership of that property &s if it had not been 
sold. In a word, Egan k Co. had their option : 
M the defendant failed to give the stipulated 



security, they had it in their power to cause the 
agreement to be treated as binding or as not 
binding, but they cannot treat it as binding 
upon one side, without admitting that it is bind- 
ing upon the other, and in order to prevent mis- 
apprehension I may observe that I think Egan 
k Co. will have the same right after this action 
has been dismisBed. They may,if they think fit, 
repudiate the agreement in consequence of the 
failure of the defendant to give them security, 
but they cannot, at one and the same time, 
claim the limits and also the consideration 
which the defendant -agreed to give for those 
limits. According to this view, the judgment 
of the Court below, dismissing the plaintiff's 
demand, is right, and, as between the defendant 
and the intervening party, I think there can 
be no difficulty in maintaining the interven- 
tion which is not contested by the defendant. 

Duval, C. J., Mondelet, and Loranger, JJ., 
concurred. [It was intimated by Judge Me- 
redith that Judge Aylwin, who was unable to 
be present, also concurred in both these judg- 
ments.] 

A. & W, Robertson, for Appellants. 

R, A O. Lc^lamme, for Respondents. 



Braradi, (plaintiff in the Court below,) Ap- 
pellant ; and Beroerok et aZ., (defendants 
in the Court below,) Respondents. 

Service of Declaration in eases o/Saisie Qage^ 
rie— C. S. i. C. Cap. 83, See. 67. 

Held, that under C. S. L. C. cap. 83, sec. 
57, in cases of saisie-gagerie, it is sufficient 
.service of the declaration to leave a copy at 
the prothonotary's office, and it is not neces- 
sary that the ordinary delays for service 
should be allowed between such service of 
declaration at the prothonotary's office and the 
return of the action. 

This was an appeal from a judgment ren- 
dered by Badgley, J., in the Circuit Court on 
the 30th of September, 1865, (reported 1 L. C. 
Law Journal, p. 67.) The plaintiff having 
issued a saisie-gagerie for rent, the defendant 
pleaded by exception d la forme, that the 
usual delay of five clear days should have 
been allowed between the service of the de- 
claration and the return of the writ. It ap- 
peared that service of the declaration had been 
made by leaving a copy for each of the defen- 
dants, at the office of the clerk of the Circuit 
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Court, three days before the return of the ac- 
tion. Judge Badgley was of Ofunion that this 
was not sufficient, and, maintaining the ex- 
ception, dismissed the plaintiflTs action. From 
this judgment the plaintiff appealed. 

DuYAL, C.J. Under cap. 83, sec. 57, the 
service was sufficient, and the judgment must 
be reversed. 

Meredith, Drummond, and Mondelet, JJ., 
concurred.* 

JQoy and Day, for Appellant. 

T. and C, C. DelorinUer^ for Respondents. 



Eellt (defendant in the Court below), Ap- 
pellant; and Morehouse (plaintiff in the 
Court below), Respondent. 

Breach of Contract 

The only difficulty in this case arose from 
an involved account. 

This was an appeal from a judgment ren- 
dered by Smith, J., in the Superior Court at 
Montreal, on the 1st of April, 1864. The ac- 
tion was instituted to recover $1549, for 
breach of a contract made at Sorel on the 
18th of March, 1863, under which the 
defendant was to deliver 5,000 bushels of 
oats to the plaintiff, afler the opening 
of the navigation. The plaintiff paid $1300 
on account, and, at the opening of the 
navigation, sent his boats to Sorel to receive 
the grain, notified the defendant that he was 
ready to receive it, and offered the balance of 
the price. The defendant, however, delivered 
only 550 bushels, and the plaintiff claimed 
damages to the extent of 10 J cents per 
bushel on the balance, making in all, in- 
•eluding the amount overpaid, the sum now 
sued for. The plea admitted that only part 
of the oats had been delivered, but alleged 
that the plaintiff had not asked for the 
balance, and that his claim for damages and 
monies advanced was set off by a contra ac- 
count of monies paid, goods sold, &c. The 
Court below having sustained the plaintiff's 
pretensions, the defendant appealed. 

* Tbia decision supplies the hiatus which cer- 
tainly existed in the Statute, as to whether in 
these exceptional cases, it was necessary to 
Allow the ordinary delay between service of 
declaration and the return of the action. 



Meredith, J., dissenting. The difBcaltj itf 
with respect to a pajrment of $1600 aaid ta\ 
have been made to one Dixon. Should iLa | 
be imputed as a payment under the Mc>re> 
house contract, or under the Dixon contract r 
I am inclined to believe that it was paid un- 1 
der the present contract. 

DuTAi^ C.J. I admit that there is sonie 
difficulty in the case, but Rounds, the plaiL>- 
tiffs agent, has sworn poeitivelj that tLc 
$1600 had nothing to do with the contract in 
this case. K the man has perjured himseJi^ 
he must be prepared to take the consequence?. 
We cannot do otherwise than contirm tli*' 
judgment. 

Drummond, and Mondelet, JJ., conctirre^i. 

J, Armstrong, for Appellant. 

A» and W. Robertson, for Bespondenu 



De Beaujeu (plaintiff in the Court below). 
Appellant ; and Deschaups (defendant in iLr 
Court below). Respondent. (2) The Same. 
Appellant ; and Laloxde (defendant par re- 
prise dHnsiance in the Court below), Be'?po;.- 

dent. 

Transactian — Discussion. 

The plaintiff and defendant were partie.'^ Vt 
an acte de transaction, by which the defen- 
dant and other Uers ditenieurs bound them- 
selves to pay a certain proportion of the 
balance of a hypothecary debt due to the 
plaintiff by F., from whom they had purcha«€^i 
lands, after the amount of such balance should 
have been settled bv the discussion of F/« 
property, and application of the proceeds in 
reduction of the debt. The plaintiff having 
brought an action based on the tretnsaction : — 
Held, that the proof of the discussion of F.*-? 
property was insufficient, and that the defen- 
dant was not bound to indicate the effects to 
be discussed. 

As these two cases present the same ques- 
tion, with the same proo^ it is only necessary 
to notice the first. 

The appeal was instituted from a judgment 
of the Superior Court, rendered by Loranger, 
J., on the 30th of April, 1864, dismissing the 
plain tifi^s action. The Deicts were these : 

On the 31st of January, 1621, one FilioQ 
made an obhgation in favour of J. P. SaTeu5e 
de Beaujeu, ph-e, for £1880, payable in four 
years, with a general hypothecation of hii 
property. On the 24th of September, 1829. 
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HtioD made another obligation in favor of 
De Beanjen for £467, making, when added 
to the balance due on the former obligation, 
£1559, for wKick Filion gave a general hy- 
pothec on his property. It was alleged that 
u the time these deeds were passed, Filion 
▼as proprietor and in possession of the land 
DOW owned by the defendant. De Beaujeu, 
j^re. di^ in 1832, leaving to Madame de 
Beaujeu the usufruct of all his property, in- 
cluding the claim against Filion, who pre- 
rious to this date, had sold to third parties all 
the property hypothecated in favour of De 
Beaujeu. On the 26th of December, 1839, 
the diiaUeuTS of this property, including the 
detendant, by acie de transaction with the 
plaintiff, G.S. De Beaujeu, (acting in his own 
nanje, and as attorney for his mother, the 
^s^fndlUTt under the will,) acknowledged 
themselves to be the proprietors of these lands, 
ari'l that said lands formerly belonged to 
Filion, and were included in the general hy- 
pothecation of his i^operty under the obliga- 
tion. It was further agreed, with the view to 
avoid an action en didaraiion d'hypoihique on 
the part of Madame de Beaujeu, that the di- 
imteurs, in case there remained a balance due 
after Ma^Jame de Beaujeu had discussed the 
poperty of Filion, should each pay her one- 
eleventh part of such balance, in four instal- 
iiieDU>, the first of which was to be payable 
three months after the discussion, and the 
remainder annually. This agreement was 
ma<ie with the condition that Madame de 
Beaujeu should deduct one-fourth from the 
balance of her claim ; the whole without 
novation of Madame de Beaujeu' s hypothecary 
claim on the property. 

On the 19th of February, 1847, Mad. De 
Beaujeu died, leaving her property by will to 
her son, the plainti^ and her daughter ; and 
on the 18th of August, 1859, the plaintiff insti- 
luted the present action against the defendant 
ibr the sum of £474 personally due under 
the acie de ^ansaetitm, and for £1,355 for his 
(the plaintiff's) claim under the obligation and 
mortgage. The defendant pleaded; first, that 
he had purchased the property from Filion 
in 1826, prior to the obligation of 1829, and that 
on the 23rd of September, 1829, Filion trans- 
kntd to DeBeaujeu, ph'e, the balance due 



for said land, and that by taking this transfer, 
DeBeaujeu had bound himself not to bring 
any hypothecary claim against the property. 
Further, that at the date of the troMoctian of 
1839, the defendant had acquired the pre- 
scription often years against any claim under 
the mortgage of 1821, and that he had been 
induced to become a party to the transaetion 
through erroneous and fraudulent repre> 
sentations. The defendant's second plea 
was that the plaintiff could bring no 
action against him until he had discussed the 
property of Filion. This exception being 
maintained, and it being also held by the judg- 
ment of the Court below that the plaintiff had 
no hypothecary right of action, he instituted 
the present appeal. The grounds of appeal 
were that the discussion of Filion's property 
was clearly established, and that the hypo- 
thecary right of action was acknowledged in 
the acie de transaction, 

Drummond, J., after stating the facts, said ; 
We are all unanimous in the opinion that the 
defendant was not bound to point out the effects 
of Filion that could be discussed, as the plain- 
tiff pretends, and we think that the proof of 
discussion is not sufficient. Without entering 
into the other points of the case, we think 
there was no error in the judgment, and that 
it must be confirmed. 

Duval, C. J., Meredith, and Mondelet, JJ.^ 
concurred. 

R, d: O, Lajlammey for Appellant. 

Doutre d: Dacmstj for Respondent. 



J B. T. DoRioK, (defendant in the Court 
below,) Appellant; and Kierzkowski, 
(plaintiff in the Court below,) Respondent, 
(2) Zephir Doriok, (defendant in the Court 
below,) Appellant; and The Same, Res- 
pondent. 

Usurious Interest — Premimn, 

An action by assignee to recover back usu- 
rious interest under the old law. 

Heldf that the money havinz been paid by 
only one of the assignors and his wife, the 
assignee could not legally claim under an 
assignment from the whole family. 

(^icere as to premium charged by agent. 

These were appeals from a judgment of the 
Superior Court, rendered at Montreal on the 
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3l8t of December, 1863, hy Smiih, J., con- 
dem ning the defendants jointly and severally 
to pay the plaintiff the sum of £3958, and 
interest. The following were the circumstan- 
ces that gave else to the action : On the 1 1th 
of November, 1845, by deed passed at Mon- 
treal, the plaintiff, Kierzkowski, acting as well 
for himself as for the DeBartzch family, in. 
eluding himself and wife, L. T. Drummond 
and wife, S. C. Monk and wife, and Count 
Bottermund and wife, acknowledged himself 
indebted to Marie Louise Cousineau, repre- 
sented by her son and attorney, the Appellant, 
in the sum of £4,875, for money lent for the 
purpose of paying off mortgages on the De 
Bartzch property. This loan was to be repaid 
with interest in eight years. During the six 
months following the 11th of November, 1845, 
Mad. Cousineau paid £3,375 to hypothecary 
creditors indicated by the borrowers. In 1853, 
she died, and left the Appellant and two other 
children her universal legatees. On the 21st 
of October, 1862, the respondent as assignee 
of the rights of the DeBartzch family, insti- 
tuted the present action against the Appellant 
as well personally as the legatee and heir of 
Madame Cousineau his mother, and against 
Zephir Dorion, his brother. In this action it 
was declared that although the deed of llth 
November, 1845, stated that £4,875 had been 
paid to the DeBartzch family, in reality they 
had only received £33 25, 'the balance, £1,550, 
being retained by Dorion, the attorney of Mad. 
Cousineau, as usurious premium upon the 
loan ; and a claim was made to recover back 
from the Appellant as representing Mad. 
Cousineau, the sum of £5,329, which it was 
alleged had been repaid her in excess of the 
amount of the loan. 

The defendant admitted in his plea that a 
sum of £1,500 had been paid to him by the 
borrowers, but he alleged that this sum was 
not retained out of the capital of the loan 
made by his mother, but that it was paid to 
him by the borrowers as an indepinity for the 
loss of his time, and for his trouble in nego- 
tiating the loan, and that his mother, or him> 
seh as her legatee, could not be held respon- 
sible for it in any way. The defendant also re- 
presented the long period of time that had 
elapsed before the plaintiff instituted the 



action. The judgment of the Court below 
having held that the £1,500 was exacted by 
Mad. Cousineau as usurious iaterest, the 
defendant appealed. 

Meredith, J. (dissenting). It is evident tha: 
this case must be disposed of in exactly the 
same way as though 16 Vict Cap. 80, had not 
been passed. According to my view, the plaintif 
having a valid transfer of the rights of tht^ 
DeBartzch family, had a right of action to 
recover the excess of interest paid to Madame 
Cousineau. The Appellant says the condem- 
nation should not have been joint and several 
against the heirs; and, further, that they 
should not have been condemned to pay 
interest from the date of the deed of 1845. I 
think both these propositions well founded, 
and that the judgment should be rectified in 
these respects. Interest should only be com- 
puted from service of process. 

Duval, C. J. It is undoubted that the 
action condUHo indebiU is given to the debtor 
in a case like this, which, through a miscoD- 
ception on the subject of usury, waa made an | 
exception to the general rule that the eondiciio 
indMH is not given to the debtor who hae 
paid a sum of money with his eves open. 
This exception was made because it wa.^ 
strangely thought that usury was forbidden 
by the laws of God, parties who took it being 
liable to a criminal prosecution in France, and 
to excommunication. These antiquated no- 
tions rested upon principles which are now 
known to have been erroneous. Still, it 
would be the duty of the judges to yield res- 
pect to the law and to aid a party in recover- 
ing money though paid voluntarily and in a 
manner highly beneficial to his interests, if 
the case came under the law. We come, then, 
to the consideration of the facts. 

As to Zephir Dorion, brother of the agent 
who managed the loan, there is no proof 
against him whatever, and therefore the 
action against him should have been dismissed. 
The real actor was J. Bte. T. Dorion, who 
carried the whole matter through. I am con- 
vinced that his mother knew nothing of the 
usurious transaction. He admits that he 
got more than six per cent., and that he pock- 
eted the surplus. His admission must be 
taken against himself. The case would then 
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€taod in this position: Judgment could be 
pronoonoed under no circumstances against 
anv one but J. Bte. Dorion. There could be 
no 9oHdariU of condemnation, and thus the 
amount due bv each would be reduced accord- 

m 

inglj. Then, again, interest should not have 
been allowed on this money. The truth is 
there are objections at every stage of the pro- 
ceedings. However, the judgment of the 
Coort is baaed upon this : the respondent has 
obtained an assignment of the rights of the 
heirs DeBartzch, and brings his action a^ 
their assignee. Now, it is certain that tiie 
a>^«ignee has no more right than his assignors : 
thej had no right in this case, for the money 
was not paid by them. This, in my view of 
the case, puts an end to the action. We must 
have dismissed the action if brought in the 
name of the asfiignors, and therefore we must 
<iiamit« it when brought in the name of the 
a^^gnee. We restrict our judgment to this, that 
Mr. Kierzkowski has brought his action upon 
an assignment of rights which never existed. 
The judgment of the Court, in the first case, is 
that the judgment appealed from is erroneous, 
l«caaae by the evidence adduced, it is estab- 
lished that the sum of money claimed under 
the transfer of 18th March, 1862, was paid 
through and by the Hon. L. T. Drummond 
aod Dame Josephte Elmire Debartzch, his 
wife, who alone can claim the amount, if 
u^orionsly and illegally exacted as pretended, 
and the other assignors, who have paid no part 
offiaid sum of money, have no right of action 
against the Appellants to recover any part of 
the sum, and consequently the judgment is 
reversed. In the case of Zephir Dorion, ap- 
pellant, the judgment is also reversed, on the 
ground that the plaintiff has not proved the 
allegations of his declaration. 

Mondelet, and Berthelot, JJ., concurred. 

Ld>lancy Cassidy <k Leblanc, for the Appel- 
lants \B.AO. Lc^Uxmmej for the Respondent. 

^— June 6. 

Valls, (defendant in the (Sourt below,) Ap- 
pellant; and The British American Land 
Co., (plaintiffs in the Court below,) Res- 
pondents. 

Damagu — Asngmneni, 

An action founded on an asaignment. Aa- 
signment held to be valid. 



This was an appeal from a judgment of the 
Superior Court in the District of St. Francis, 
rendered by Shorty J., on the 19th of March, 
1863, by which the appellant was condemned 
to pay the sum of $200, and interest. 

The facts were these : The respondents, by 
deed of sale executed at London, England, on 
the 9th of January, 1855, purchased from 
Maria A. Cunningham, and Percy Arthur 
Cunningham, her husband, lots 5 and 6, in 
the 14th Range, and lot 6, in the 13th Range, 
Ascot, for the sum of £307 10s, stg. This 
land was purchased as free from all incum- 
brance, but on the 14th of October, 1858, the 
respondents were sued by the Appellant, 
Anna Maria Valls, in a hypothecary action, 
to cUlaisser the land, or pay a mortgage due 
her of $1,200, for an annual allowance stipu- 
lated in her favor in the ileed of settlement 
between the heirs of the late Hon. W.B. Felton, 
(the Appellant being his widow, and Maria 
A. Cunningham, his daughter,) for which 
the land was hypothecated. The respondenta 
discovering the position of affairs, and finding 
their recourse against Percy Cunningham at 
that time of little worth, made an ofler to the 
Appellant to purchase her claim against Cun- 
ningham and his wife, to hold it, in order that, 
if they came intopossespionof property there- 
after, the Company might obtain indemnity 
for their loss, and prevent further mortgage 
from accruing. The Appellant agreed to 
assign to the respondents her demand^ as well 
what had accrued as what might thereafter 
accrue, against Maria Cunningham and her 
husband, under the deed of settlement, for the 
sum of $200, and the assignment was made ac- 
cordingly. Some time after this, Cunningham 
upon the death of his father, came into pos- 
session of property and a title, and amongst 
other property he acquired a farm known as 
The Edson Place, in Barnston, worth $1,200. 
The Appellant, though she had transferred 
her debt to the Respondents, caused an action 
to be instituted against Sir Percy Cunningham 
for £325, the amount.of her cl An under the 
deed of settlement, obtained judgment against 
him as an absentee, and caused The JEdson 
Place and some other property to be seized 
and sold. 

The respondents alleged that they had no 
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intimation of these proceedings, and the pres- 
ent action was instituted to recover $1,600 as 
damages for the acts of the Appellant who, 
after transferring her claim to them, had 
levied some $1,600 by execution against the 
property of Sir Percy Cunningham. 

To this action the Appellant pleaded, by 
peremptory exception, that the assignment 
was made for the purpose of enabling the res- 
pondents to bring an action against Cunning- 
ham and his wife in England, and that the 
only sum intended to. be permanently trans- 
ferred was the sum of $200, paid by the res- 
pondents in discharge of the mortgage on the 
land named in the assignment. 

The case proceeded to judgment without 
any evidence being adduced on the part of the 
defendant, except answers to interrogatories 
on faiis et arlicleSj but before judgment the 
plaintiffs limited their demande to $200, with 
interest from the time they had paid this sum, 
and judgment went in their favor accordingly. 
The defendant now appealed, contending that 
the assignment was illegal and could not be 
enforced, and that she had only received from 
the proceeds of the Sheriffs sale the sum of 
$100, less the costs. 

The judges of the Court of Appeals (Duval, 
C.J., Meredith, Drummond, Mondelet and 
Polette, JJ.,) were unanimously of opinion 
that there was no error in the judgment of 
of the Court below, and that it must be con- 
firmed with costs. 

Fdton d; Griffithj for Appellant. 

Sanborn & Brooks, for Respondents. 

Quebec, June 19th. 

(Duval, C.J., Aylwin, Meredith, Drum- 
mond, and Mondelet, J J.) 

Woodman, and Genier, (Montreal case,) 
Preliminary exception rejected. 

Quebec, June 20th. 
(Duval, C. J., Aylwin, Drummond, Monde- 
let and Badgley, JJ.) 

O'Neill, and The Mayor op Quebec, Judg- 
ment con^rmed. 

(Duval, C. J., Aylwin, Drummond, and 
Mondelet, JJ.) 

Bell and Stephen, confirmed. 
Brown and Lowry, confirmed. 
Larochelle and Maillouz, reversed. 



Lkfaob and Stcvbtson, confirmed. 

Kempt and Letbllibb, confirmed, Dram- 
mond, J., dissenting. 

Kempt and Lamontaokb, confirmed, Drum- 
mond, J., dissenting. 

Bettebswobth and Hovoh, confirmed. 

Blais and Blouik, confirmed. 



RECENT ENGLISH DECISIONS. 

chancery appeal cases. 

Incomplete Gift — Parol dedaroHon of 
Traat — A father put a cheque for £900 into 
the hand of his son of nine months old, saying, 
<'I give this to baby for himself" and tbeQ 
took back the cheque and put it away. He 
also expressed his' intention of giving tlie 
amount of the cheque to the son. Shonlj 
afterwards the father died, and the cheque vtu 
found amongst his effects: — Held, under the 
circumstances, that there had been no gift to 
or valid declaration of trust for the son. Jones 
0. Lock, Ch. Ap. 25. Lord Cran worth said: 
^' It was all quite natural, but the testati.*; 
would have been very much surprised if he 
had been told that he had parted with tie 
£900, and could no longer dispose of it. h 
all turns upon the facts, which do not le^J 
me to the conclusion that the testator meam 
to deprive himself of all property in the note, 
or to declare himself a trustee of the money 
for the child. I extremely regret this result. 
because il is obvious that, by the act of God, 
this unfortunate child has been deprived of a 
provision which his father meant to make for 
him." 

Bills "Withdrawn. — Owing to the pres 
sure of business at the end of the session, the 
bill for the establishment of public librarie?, 
and also the bill for doing away with public 
executions, to which we have before alluded, 
were not carried through, and were withdrawn. 

The County of Two Mountains.— Mr. 
Daoust, M.P.P., the defendant in the case 
of Regina o. Damisij reported in the last num* 
ber of the Journal, resigned his seat as repre- 
sentative of the County of Tnfo Mountains in 
the Legislative Assembly, on the 6th of Jul/ 
last, but has since been re-elected by his con- 
stituents. 
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THE EXTRADITION OF LAMIRANDE. 



He who would desire to laud the adminis> 
tratioo of juBtice in this land, to speak ptea- 
saDt things of the energy and vigour of the 
Bench in carrying out laws and treaties with 
the purpose of doing substantial justice, or 
who would fain dwell with well buttered 
phrase on the manly and upright (innness of 
pablic officers in keeping within the limits of 
their duty, he, we say, who would like to 
^peak or write after this fashion, had better 
avoid the subject of extradition, and our ex- 
tradition cases. Some fatality hangs over them, 
6<jme blunder besets them, some suspicion of 
crooked dealing ever attends them. The most 
recent case, that of Lah irakde, only furnishes 
another unfortunate example. We ^ee a man 
carried from our shores who in the opinion, 
be it right or wrong, of the judges of our high- 
est Court, is innocent of the crime imputed to 
him. As far as the individual is concerned, 
for aught we know, there may be no room for 
eympathy or commiseration. Unfaithful to 
the trust reposed in him, fearing to face a jury 
of hia countrymen, betaking himself beyond 
the seas, and, in the first instance, success- 
fully evading his captors, he is probably as 
great a culprit as any poor rogue who is really 
aod truly guilty of foxgery as defined by our 
law. But we did not expect to see ,a counsel 
learned in the law, and holding high office, 
attempting to divert attention from the true 
isroe by representations of the worthlessness 
of the individual, or forgetting that an inno- 
cent man may to-morrow be the victim of some 
hasty and highhanded proceeding, which 
would seek shelter behind the precedent of 
LixiRAirDE'fl case, if such precedent were pe^ 
nutted by the silence and apathy of the pub- 
lic 

But one practical result seems likely to 
flow from the unfortunate occurrences of the 
past few weeks. The privilege of the great 
writ is to be carefully guarded now, when 
the fiur fkme of the country has been tarnished. 



and when American citizens amongst us talk 
of placing themselves under the consular flag 
for protection. Henceforth, some (not all) of 
our judges have stated, the writ of habeas 
corpus is to issue immediately, and the pri- 
soner is thus to be brought before the Court. 
As a record of a case of no little importance 
it may be interesting that the facts should be 
stated, and we accordingly avail ourselves of 
the statement drawn up by Mr. Justice Drum- 
MOKD, read by him in Chambers on Tuesday, 
the 2dth of August, and subsequently forwarded 
to His Excellency the Governor General. 
We alflo append a letter written to the Mon- 
treed Gazette, hy Mr. Ramsay, stating the case 
from an opposite point of view, for the satis- 
faction of those who may think the Judge's 
narrative too highly coloured. 

The statement of Mr. Justice Dbummond 
is as follows : — 

**0n the 26th July last a document under the 
signature of His Excellency the Governor Ge- 
neral, purporting to be a warrant for the extra- 
dition of the petitioner, issued under the au- 
thority vested in his Excellency by the provi- 
sions of the statute passed by the Legislature 
of the United Kingdom of Great Britain and 
Ireland, in the sixUi and seventh years of Her 
Majesty's reign, intituled '* An act to give ef 
feet to a convention between Her Majesty and 
the King of the French for the apprehension 
of certain offenders, " setting forth that the 
said petitioner stood accused of the crime of 
*^ forgery by honingy in his capacity of cashier of 
^* the Bank of France at PoitierSy made false en- 
'' tries in the hooks of the said bank, and thereby 
" defrauded the said bank of the sum of seven 
'' hundred thousand francs y* that a requisition 
had been made to His Excellency by the Con- 
sul-General of France in the Province of Bri- 
tish North America, to issue his warrant for 
the arrest of the said prisoner, and requiring 
all the justices of the peace and other magis- 
trates and officers of justice within their seve- 
ral jurisdictions, to aid in apprehending the 
petitioner and committing him to jail. 

Under this document the prisoner was 
arrested, and after examination before William 
H. Brehaut, Esq., police magistrate and justice 
of the peace, was fully committed to the com- 
mon jail of this district on the 22nd day of the 
current month of August. 

On the following dav, between the hours of 
U and 12 o'clock m the forenoon, notice was 
given in due form by the prisoner s counsel to 
the counsel chargo<l with the criminal prosecu- 
tions in this district, that he (the counsel for 
the prisoner) would present a petition to any 
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one of ihe judges of the Court of Queen's Bench 
who mi^ht be present in Chambers at one 
o'clock m the attemoon of the following day, 
(the 24th) praying for a writ of Habea* uofpui 
and the discharge of the prisoner. 

At the time appointed this petition was sub- 
mitted to me. 

Mr. J. Doutre appeared for the petitioner, 
Mr. T. K. Ramsay for the Crown, and Mr. 
Pominville for the private prosecutor. 

A preliminary objection, raised on the 

gound of insufScient notice, was overruled, 
r. Doutre then set forth his client's case in 
a manner so lucid, that I soon convinced my- 
self, after perusing the statute cited in the 
warrant of extradition, that the warrant itself 
— the pretended warrant of arrest alleged to 
have been issued in France — arret de renvoi — 
and all the proceedings taken with a view to 
obtain the extradition of the petitioner, were 
unauthorized by the above cited statute, illegal, 
null, and void, and that the petitioner was, 
therefore, entitled to his discharge from im- 
prisonment. 

But as Mr. Pominville, whom I supposed to 
be acting as counsel for the Bank of France, 
wished to be heard, I adjourned the discussion 
of the case until the following morning. I 
would have issued the writ before adjourning, 
had the counsel for the prisoner insisted upon 
it. But that gentleman was no doubt lulled 
into a sense of false security, by the indigna- 
tion displayed by the counsel for the Crown, 
when Mr. Doutre signified to me his apprehen- 
sion that a coup de main was in contemplation 
to carry off the petitioner before his case had 
been decided. 

On the following morning, Saturday, the 25th 
of this month, I ordered the issuing of a writ 
of habecu corpus to bring the petitioner before 
me with a view to his immediate discharge. 

My determination to discharge him was 
founded upon the reasons following. 

1st. Because it is provided by the first sec- 
tion of the Act of the British Parliament to 
give effect to a Convention between Her Ma- 
jesty and the King of the French, for the appre- 
hension of certain offenders (6 and 7 Vic, ch. 
75), that every requisition to deliver up to 
justice any fugitive accused of any of the 
crimes enumerated in the said Act, shall be 
made by an ambassador of the Oovemmeni q/* 
France, or by an accredited diplomoHc agent; 
whereas the requisition made to deliver up the 
petitioner to justice has been made by Abel 
Frederic Gauthier, Consul General of France 
in the Provinces of British North America, 
who is neither an ambassador of the Govern- 
ment of France nor an accredited diplomatic 
agent of that Government, according to his 
own avowal upon oath. 

2ndly. Because, by the 3rd section of the 
said statute, it is provided that do Justice of 



the Peace, or any other person, shall iasae his 
warrant for any such supposed offender until 
it shall have been proved to him, upon oath 
or affidavit, that the person applying lor such 
warrant is the bearer of a warrant of arrest or 
other equivalent judicial document, issued by 
a judge or competent magistrate in France 
authenticated in such manner as would justify 
the arrest of the supposed offender in France 
upon the same charge, or unless it shall ap- 
pear to him that the act charged against the 
supposed offender is clearly set forth in such 
warrant of arrest or other judicial document: 
whereas the Justice of the Peace who issuea 
his warrant against the Petitioner, issued the 
same without having any such proof before 
him, the only document produced before 
him, as well as before me, in lieu of such 
warrant of arrest or other equivalent judicial 
documents, being a paper writing allied 
to be a translation into English of a French 
document, made by some unknown and 
unauthorized person in the office of the 
ecu n 5^1 for the prosecutor at New York, ami 
bearing no authenticity whatever. 

3rd. Because, supposing the said document 
purporting to be a translation of an acte d^ ac- 
cusation or indictment, accompanied by a pre- 
tended warrant for arrest and designated as an 
arret de renvoi, to be authentic, it does not con- 
tain the designation of any crime comprised 
in the number of the various crimes, for or by 
rea8on of the alleged commission of which any 
fugitive can be- extradited under the said 
statute. 

4th. Because by the first section of the said 
act it is provided that no Justice of the Peace 
shall commit any person accused of any of 
the crimes mentioned in the said act (to wit 
murder, attempt to commit murder, forgery, 
and fraudulent bankruptcy) unless upon such 
evidence as according to the laws of that part 
of Her Majesty's dominions in which the sup- 
posed offender shall be found, would justify the 
apprehension and committal for trial of the 
person so accused, if the crime of which he 
shall be accused had been there committed. 

Whereas the evidence produced against the 
Petitioner upon the accusation of forgery 
brought against him before the committing 
magistrate, would not have justified him in 
apprehending or committing the Petitioner for 
the crime of forgery, had the acts charged 
against him been committed in that part of 
Her Majesty's dominions where the Petitioner 
was found, to wit, in Lower Canada. 

5th. Because the said warrant lor the ex- 
tradition of Uie Petitioner, as well as the 
warrant for his apprehension, does not chaige 
him with the commission of any of the crimes 
for which a warrant of extradition can be issued 
under the said statute ; inasmuch as in both 
of the said warrants the alleged offence is 
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chuged against the Petitioner as ^^ forgery by 
'• having in the eapaeihf of Cashur of the 
'' branch of the Bank of France ai Poiliers made 
^ false entries in the books of the Bank, and 
*' thereby defrauded the said Bank of the sum 
^'(fseeen hundred thousand francs. 

Whereas the aaid offence as thus designated 
does Qot constitute the crime of forgery ac- 
ojidiog to the laws of England and Lower 
Canada, ^r, to use the words of Judge Black- 
bom when he pronounced judgment con- 
currently with G. J. Cockburn and Judge 
She«, in a case analogous to this (Ezparte, 
Charles Windsor, C. of Q.B., May, 1865), 
^* Forgery is the &lse making of an instru- 
'* meat purporting to be that which it is not ; 
^'it 18 not the making of an instrument pur- 
" porting to be that which it is : it is not the 
^'making of an instrument which purports to 
^' be what it really is, but which contams false 
^' statements. Telling a lie does not become 
^' a forgery because it is reduced to writing." 

The Gaoler's return to this writ of Habeas 
Corpus was that he had delivered over the 
pridoner to "Edme Justin Melin, Tnspeeteur 
PrifRcipal de Police de Paris, on the night of 
the twenty-fourth instant, at twelve o'clock, 
by virtue of an order signed by M. H. San- 
born, Deputy Sheriff) grounded upon an in- 
fttrument signed by His Excellency the Oo- 
TemoT General. 

It appears that the petitioner thus delivered 
up to this French policeman is now on his 
way to France, although his extradition was 
illegally demanded, and although he was ac- 
cusnmI of no crime under which he could have 
been l^Uy extradited ; and although, as I 
am credibly informed, His Excellency the 
Governor General had promised, as he was 
bound, in honour and justice, to grant him an 
opportunity of having his case decided by the 
first tribunal of the land before ordering his 
extradition. 

It is evident that His Excellency has been 
taken by surprise, for the document signed by 
him is a false record^ purporting to have been 
ngned on the 23rd instant, at Ottawa, while 
Hu Excellency was at Quebec, and folsely 
certified to have been recorded at Ottawa be- 
fore it had been signed by the Governor Ge- 
neral. 

In so far as the Petitioner is concerned, I 
have no farther order to make, for he whom I 
was called upon to bring before me is now 
probably on tne high seas, swept away by one 
oi the most audacious ana hitherto successful 
attempts to frustrate the ends of justice which 
has yet been heard of in Canada. 

The only action I can take, in so &r as he 
ie concerned, is to order that a copy of this 
judgment be transmitted by the Clerk of the 
Grown to the (Governor General, for the adop- 
tion of such measures as His Excellency may 



be advised to take to maintain that respect 
which is due to the Courts of Canada and to 
the laws of England. 

As to the public officers who have been con- 
nected with tbis matter, if any proceedings are 
to be adopted against them, they will be in- 
formed tnereof on Monday, the 24th day of 
September next, in the Court of Queen's 
Bench, holding criminal jurisdiction, to which 
day I adjourn this case for further consider- 
ation.'' 



The following is Mr. Ramsay's letter: — 

To the Editor of the Montreal GazetU. 

Sir, — The Herald of this morning contains 
two columns of the report of a pretended ju- 
dicial proceeding in the Lamirande case, ac- 
companied by a characteristic attack on the 
Attorney General. It is very plain that the 
declamation of Mr. Justice Drummond and 
Mr. Doutre apropos of nothing, (for there 
was no c&»e, and neither of them ventured to 
move for or take any rule or other proceed- 
ing,) was simply intended to give Mr. Car- 
tier's enemies a pretext for abuMnghiro, — so 
impossible is it, without rectitude of purpose 
and complete sobriety, to overcome the recol- 
lection of political defeat. But my object is 
not to review or attempt to answer the con- 
tradictions and absurdities of these tirades. I 
feel perfectly satisfied that nothing I can say 
or write will ever prevent Mr. Justice Drum- 
mond from at all times preferring effe<5t to 
truth ; and therefore my explaining to him 
that to call the giving up of a prisoner on the 
warrant of the Governor, kidnapping, is sim- 
ply a naked falsehood, would be pure waste 
of time. I shall therefore briefly state how 
and why Lamirande was given up, and from 
that it will at once be obvious that the outcry 
of Mr. Drummond and Mr. Doutre is simply 
beside the question. 

We have a treaty with France enforced by 
an Imperial statute, by which we agree to 
give up persons accused of certain offences 
therein enumerated. The procedure is this : 
The French Government daims the extradi- 
tion of the accused, and the Governor (in the 
colonies) issues his warrant, charging all 
justices, and officers of justice to aid in the cap- 
ture of the fugitive. On his apprehension, 
he is brought before the magistrate, who deals 
with the charge, or who ought to deal with 
it, precisely as if the ofTence had been com- 
mitted here.- This being done, the prisoner 
is either fully committed or he is discharged. 
If committed, the papers are forwarded to the 
Government, and the Governor issues his war- 
rant for the extradition of the prisoner, who is 
at once delivered up, provided there be no 
other cause (t.s., criminal cause) for his de 
tention. It is an error to suppose that there 
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is any right of appeal from the decision of the 
Goyemor; but if application is made in pro- 
per time, a writ of habeas earpua may be pro 
cured; which would have the effect of bringing 
the prisoner before the Court or Judge to ex- 
amine into the cause of his detention. In 
Lamirande's cape no such writ was either 
granted or issued, and therefore it is positively 
untrue that the prisoner was in the hands of 
the Court or Judge, as Mr. Drummond said. 
Without this writ tnere was no power known 
to the law to stop the execution oi the Govern- 
or's warrant ; and this I at once explained to 
Mr. Justice Drummond in Chambers on Satur- 
day morning, when he first spoke to me on the 
subject. I then told him that had the Sheriff 
consulted me, which he did not, I should have 
advised him to obey the warrant without a 
moment's loss of time. So unanswerable was 
this that Mr. Drummond, shifting his ground, 
said that he had put in a commitment before 
the removal of the prisoner ] but I afterwards 
found that what he was pleased to call a com- 
mitment, was no commitment at all ) but an 
order not to deliver Lamirande up on any 
warrant whatever. What renders this pro- 
ceeding doubly ludicrous is that Mr. Justice 
Drummond was the person most terribly 
severe upon Mr. Justice Mondelet Ibr his order 
in the Blossom case *, yet when Mr. Mondelet 
^ve that order he was sitting as the Court of 
Queen's Bench, whereas when Mr. Drummond 
gave his, he was prowling about the town at 
night, without any official character whatever, 
but that of a Justice of the Peace. n Saturday 
afternoon Mr. Justice Drunimond again shif- 
ted his ground, and he was pleased to tell me 
that it was my duty to interfere in some way 
or another, and prevent the Governor's warrant 
taking effect. For Mr. Justice Drummond's 
information, let me say that when I seek a 
guide as to duty, I shall endeavour to select 
some one more immaculate than him ; but in 
BO &r as regards the present case, I may add, 
that I was very unlikely to commit an ille- 

fklity to prevent the extradition, inasmuch as 
highly approve of it. 

And now one word as to the prisoner. La- 
mirande was cashier of the BanK of France at 
Poitiers, and he there robbed his employers of 
700,000 francs (£28,000 s1^.,) falsined books 
and entries (forced as the French court calls 
it) and fied to the United States. Being ar- 
rested there and about to be extradited, he 
managed to drug his guard and escape to Ca- 
nada, while his lawyer stole the arrit de renoai, 
or French indictment, which formed part of 
the record before the commissioner. Ajid this 
is the person for whom Mr. Justice Drum- 
mond felt so lively a personal interest as to 
induce him to abandon the retirement of his 
home, and endure the fatigue of sitting in 
Chambers for, I believe^ almost the first time 



since the beginning of vacation. While talk- 
ing of conspiracy it would be however inter- 
esting to learn from Mr. Drummond, at whofe 
invitation he undertook to adjudicate in Lami- 
rande' s case. The effort was not unpremedit- 
ated, for the interesting fact was duly heraided 
on Friday morning. 

Your obedient servant, 

T. K. RAMSAY. 

Montreal, 27th August, 1866. 



The GovsRKOR General telegraphed bvtfae 
cable a statement of the case to the Colo- 
nial Secret ART, and a private telegram w&9 
also sent to solicitors in London, but all effort? 
to detain Lamirande in England proved unfuc- 
cessful, chiefly because there was no Judge in 
London (vacation having commenced) before 
whom an application for habeas carpus could 
be made. Lamirande was accordingly taken 
to Paris. 

At the moment of our going to press, Mr. 
Justice Drummond has thought proper u> 
take proceedings against Mr. Ramsay, the 
representative of the Attornet General, in 
respect of the above letter, and another which 
Mr. Rambat shortly afterwards wrote to the 
Montreal Gazette. An account of these pro- 
ceedings we are obliged to reserve till our 
next issue. 



LAW REPORTING. 



The new scheme for publishing Law Reports 
in England, which went into operation on the 
1 St of January, we have already noticed Sub- 
sequently, the Irish Bar ai^inted a oommit' 
tee to remodel their system of Law Reporting 
on the principle of the English Law Reports. 
The committee reported a scheme similar to 
that of the English Bar. The price of the 
Reports is to be fixed at three guineaB per 
annum to subscribers, and the committee 
reckon on having 400 subscribers. 

We notice by the last number of the 
Upper Canada Law Journal that a similtf 
move has been made there. The Law Society 
are to assume the work of publishing the 
reports, but the expense is to be defrayed in 
a way which we do not think very desirable. 
The reports are to be famished fVee, bat all 
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practitioners will have to pay an annual con- 
tnbati(Hk to the Law Society, under the autho- 
rity of an Act passed last Session. 



NEW TRIAL FOR PELONYJ 

To the Editor of (he Lower Canada Law 

Journal: 

In the case of Retina v. Daouatj reported in 
this month's number of the Law Journal, the 
decision seenos in my humble opinion one 
which is to be regretted, inasmuch as it is 
uDiversally acknowledged to be desirable, in 
all cases of criminal jurisprudence where there 
i3 not some express provincial statutory pro- 
rision to the contrary, to follow the English 
precedents and thus keep the laws of the two 
countries, which relate to criminal matters, as 
much as possible alike. 

Now altho' '' it seems hitherto to have been 
assumed that no new trial could be granted in 
cases of felony,''* and even Russell in former 
editions states that it should not be granted ; 
still the later decisions lie the other way, and 
iii the fourth London edition of Russell, brought 
cut last year by Charles Spengel Greaves Esq., 
Q. C, the oi»nion given by Mr. Justice Mon- 
delet at Daoust's trial is maintained to be the 
correct one. At page 213 (Bk : vi. cap : 1,) 
of this edition it is laid down that << where the 
defendant has been convicted on an indictment 
either for felony or for a misdemeanor, a new 
trial may be granted at the instance of the 
defendant where the justice of the case requi- 
res it ; " and most certiunly if ever the justice 
<^any case required it it was that of Mr. 
Daoust. 

Speaking of this edition of Russell the 
*' Quarterly Journal of Jurisprudence" for 
% 1866, (London, BtUterworihs, 7 Fleet st) 
»y»— its " chief value is imparted to it by 
the editorship of Mr. Greaves, and for this 
work DO one at the bar could present better 
clahns. Some of the most important statutes 
that have been passed in late years, with the 
view of amending our criminal procedure and 
law were framed by his own hands." '< In 
his editorship of this book he has done full 
jnstioe to his eninent attainmento and repute 
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ation." '< We have in this book a safe and 
standard treatise on our criminal law." 

In Welsby's fifteenth edition of Archbold 
(1862) the same thing is maintained, and it is 
there eteted that '' it was formerly said that 
no new trial could be granted in a case of 
treason or felony where the proceedings had 
been regular, but now the Court of Queen's 
Bench, when the record is before that Court, 
will in ite discretion order a new trial in cases 
oifdonyf where evidence has been improperly 
admitted, or where the jury have been mis- 
directed." And surely, if it is a principle 
that a new trial may be granted '< where 
evidence has been improperly admitted," it is 
a good deduction from it, that a new trial may 
be granted where important evidence nas been 
omitted from ignorance of its existence, as in 
the case under discussion. 

The contrary opinion — ^that there can be no 
new trial in a case of felony-— which Mr. 
Justice Drummond calls '^ the old law," was 
founded upon a remark not a decision of Lord 
Kenyon's, made in R. p. Mawby, Bart, ei al: 
6 T, R. 638, when, in granting a new trial for 
misdemeanor, he said, '' In one class of oases 
indeed, greater than misdemeanors, no new 
trial can be granted at all," and this has 
since generally been looked upon as a state- 
ment of what the common law was held to be 
at the time ; but Lord Kenyon did not give 
judgment upon the case of a new trial for 
felony, and, even if he had, might he not have 
mistaken the common law? How often do we 
find the decisions of the first jurisconsulte 
subsequently over-ruled. Mr. Greenleaf has 
published a volume, compiled with great 
labour and perseverance, of '^ over-ruled 
decisions." 

I make these remarks, Mr. Editor, simply 
because I hold it to be a desideratum that we 
in Canada should keep pace with the liberal 
and advanced views of modem English crimi- 
nal legislators, and in the hope that should 
the question again be brought before our 
Courto it may obtain a reconsideration. 

IVAN T. WOTHERSPOON. 
Quebec, 10th August, 1866. 
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MAGIC AND WITCHCRAFT. 

Lr England, the first law against witchcraft 
was made under Henry Yin. It was repealed 
in the following reign, but renewed under 
Elizabeth. In Leckj's (recently published) 
" History of the Rise and Influence of the 
Spirit of Rationalism in Europe,'' the author 
writes as follows : — ^* Soon after the accession 
of James to the throne of England, a law was 
enacted, which subjected witches to death on 
the first couTiction, even though they should 
have inflicted no injury upon their neighbours. 
This law was passed when Coke was attorney- 
general, and Bacon a member of parliament; 
and twelve bishops sat upon the commission 
to which it was referred. The prosecutions 
were rapidly multiplied throughout the coun- 
try, but especially in Lancashire ; and at the 
same time the general tone of literature was 
strongly tinged with the superstition. Sir 
Thomas Browne declared that those who 
denied the existence of witchcraft, were not 
only infidels, but also, by implication, atheists. 
Shakespeare, like most of the other dramatists 
of his time, again and again referred to the 
belief; and we owe to it that melancholy pic 
ture of Joan of Arc, which is, perhaps, the 
darkest blot upon his genius. Bacon conti- 
nually inveighed against the follies shown by 
magicians in their researches into nature; 
yet in one of his most important works, he 
pronounced the three ' declinations from reli- 
gion' to be 'heresies, idolatry, and witch- 
craft.'" 

The description of the tortures inflicted in 

Scotland on old and feeble women, is deeply 

painful and revolting. <<If the witch was 

obdurate, the first, and it was said the most 

eflfectual, method of obtaining confession, was 

by what was termed 'waking her.' An iron 

bridle or hoop was bound across her face with 

four prongs, which were thrust into her mouth. 

It was fastened behind to the wall by a chain, 

in such a manner that the victim was unable 

to lie down; and in this position she was 

sometimes kept for several days, while men 

were constantly with her to prevent her firom 

dosing her eyes for a moment in sleep. 

Partly in order to effect this object, and partly 

to discover the insensible mark which was 

the sure sign of a witch, long pios were thrust 



into her body. At the same time, bs it was 
a saying in Scotland that a witch would never 
confess while she could drink, excessive thirst 
was often added to her tortures. Some pri- 
soners have been waked for five nights ; one, 
it is said, even for nine. 

'' The mental and physical sufiTering of such 
a process was sufScient to overcome the reso- 
lution of many, and to distract the resolution 
of not a few. But other and perhaps worn 
tortures were in reserve. The three principal, 
that were habitually applied, were the penny- 
winkis, the boots and the caschielawis. The 
first was a kind of thumbscrew; the second 
was a fhune in which the leg was inserted, 
and in which it was broken by wedges, driven 
in by a hammer ; the third was also an iron 
fhime for the leg, which was fVom time to time 
heated over a brazier. Fire-matches were 
sometimes applied to the body of the victim. 
We read in a contemporary legal raster, of 
one man who was kept for forty-eight hours 
in 'vehement tortour* in the caachielawis; 
and of another, who remained in the same 
frightful machine for eleven days and eleven 
nights, whose legs were broken daily for fbur> 
teen days in the boots, and who was so 
scourged that the whole skin was torn ftom 
his body. This was, it is true, censured a» 
an extreme case, but it was only an excessive 
application of the common torture. 

" How many confessions were extorted, and 
how many victims perished by these meaoB, 
it is now impossible to say. A vast number 
of depositions and confessions are preserved, 
but they were only taken before a single court, 
and many others took cognizance of the crime. 
We ki^ow that in 1662, more than 150 persona 
were accused of witchcraft; and that in the 
preceding year no less than fourteen commis- 
sions had been issued for the trials. Afler 
these &cts, it is scarcely necessary io mention, 
how one traveller casually notices having seen 
nine women burning together at Leith in 1664, 
or how, in 1678, nine others were oondemDed 
in a single day. The charges were, indeed^ 
of the most comprehensive order, and th« 
wildest fkncies of Sprenger and Nider were 
defended by the Presbyterian divines. la 
most Catholic countries, it was a grievance oi 
the clergy, that the civil power refused to 
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«xecDte,thooe who only employed their poWer 
in coring disease. In Scotland snch persons 
were nnacrapaloosly put to death. The 
witches were oommonlj strangled before they 
were burnt, but this merciful prorision was 
Tery frequently omitted. An Earl of Mar 
<who appears to have been the only person 
sensible of the inhumanity of the proceedings) 
tells how, with a piercing yell, some women 
once brdke half-burnt firom the slow fire that 
consumed them, struggled for a few moments 
with despairing energy among the spectators, 
bat soon, with shrieks of blasphemy and wild 
protestations of innocence, sank writhing in 
agony amid the flames." 

'* Until the close of the seventeenth century, 
the trials (in Scotland) were sufficiently com- 
mon, but after this time they became rare. 
It is generally said that the last execution was 
in 1722; but Captain Burt, who visited the 
country in 1730, speaks of a woman who was 
burnt as late as 1727. As late as 1773, < the 
diYines of the Associated Presbytery' passed 
a resolution declaring their belief in witch- 
craft, and deploring the scepticism that was 
general. 

'^In England, three witches had been exe- 
cuted in 1682 ; and others, it is said, endured 
the same &te in 1712 ; but these were the last 
who perished judicially in England. The 
last tria], at least of any notoriety, was that 
of Jane Wenham, who was prosecuted m 1712, 
bj eome Hertfordshire clergymen. The judge 
«atirely disbelieved in witches, and accord- 
iBg]y charged the jury strongly in &vour of 
the accused, and even treated with great dis- 
respect the rector of the parish, who declared 
'on his fiiith as a clergyman,' that he believed 
the woman to be a witch. The jury, being 
ignorant and obstinate, convicted the prisoner, 
bat the judge had no difficulty in obtaining a 
Temission of her sentence. A long war of 
pamphlets ensued, and the clergy who had 
been engaged in the prosecution, drew up a 
document strongly asserting their belief in the 
guilt of the accused, animadverting severely 
upon the conduct of the judge, and concluding 
with the solemn words, ' Liberavimus animas 
oofltras.' 

" It is probable that no class of victims 
eodured suffisrings so unalloyed and so intense. 



Not for them the wild fanaticism that nerves 
the soul agunst danger, and almost steels the 
body against torments. Not for them the 
assurance of a glorious eternity, that has 
made the martyr look with exultation on the 
rising flame, as on the Elijah's chariot that 
Is to bear his soul to heaven. Not for them 
the solace of lamenting friends, or the con- 
sciousness that their n\emories would be che- 
rished and honoured by posterity. They died 
alone, hated and unpitied. They were deemed 
by all mankind the worst of criminals. Their 
very kinsmen shrank from them as tainted 
and accursed.'' 



LAW JOURNAL REPORTS. 

COURT OF QUEEN'S BENCH. 

APPEAL 8IDX. 

MoHTRBAL, Sept 7th. 

EVANS, (plaintiff* in the Court below) 
Appellant ; and CROSS et al., (defendants in 
the Court below) Respondents. 

CompoiiHon — Unfair advaniage^PUading, 

To an action on a note^ the defendants 
pleaded an acie of composition, alleged to be 
of later date than the note, to which acie the 
plaintiff was a party, and by which he agreed 
to take 10s. in the £., and ^' that by siening 
said acU of composition, the conditions where- 
of have long since been fulfilled^ the plaintiff 
discharged and released the said defendants 
from all the claims and rights which the said 
plaintiff had or might have had, or pretended 
to have previous to the execution and taking 
effect of said acie" 

nddj (Merediih, J., and Duval, C. J., dis- 
senting) that the plea was sufficient, and that 
it was not necessary for the defendants to 
allege that the note sued upon was given to 
induce the plaintiff to sign the acie of compos- 
ition, or that it secured to him an unfair ad- 
vantage over the other creditors. 

Martin and Macfarlane commented upon. 

This was an appeal fh>m a judgment ren- 
dered by SnUihy J., in the Superior Court at 
Montreal, on the 31st of October, 1864, and 
confirmed by SmUhj Beriheloi, and Monk, JJ., 
sitting as a Court of Review, on the 25th of 
January, 1865. The action was instituted 
to recover the sum of $213.32, amount of a 
promissory note made by the respondents in 
fovor of the Appellant, dated May 5th, 1862, 
and payable twenty four months after date. 
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The defendants hy peremptory exception, 
pleaded to the following effect : That hj an 
acie of composition sous sdng privif entered 
into on or about the 22nd of May, 1862, be- 
tween the firm of Cross & Park (the defen- 
dants) and their creditors, the latter agreed to 
accept a composition of 10s. in the £. 
said composition, when paid, to be in full 
satisfaction and discharge of claims against 
the defendants. That the plaintiff had signed 
the acte of composition, and thereby dischar- 
ged the defendants from all claims, including 
the note sued upon, which being of a date 
anterior to the taking effect of the composition, 
came under it and was discharged. 

In the Court below the action was dismis- 
sed on the ground that the defendants had 
established that the note sued on by the plain- 
tiff was due and owing before the day of the 
settlement of the composition, accepted by the 
plaintiff in full discharge of all sums duQ and 
owing by the defendants. This judgment was 
confirmed in Review, the Court remarking 
that the note, being dated before the 4icie of 
composition, was therefore due at the date 
of that actej and was necessarily included in 
its operation. From this judgment the plain- 
tiff appealed, submitting that the Court below, 
in assuming that the note in question was due 
and owing at the time the composition was 
effected, and that it fell within its operation, 
was clearly in error. 

Meredith, J. In this case I dissent from the 
majority of the Court, and the Chief Justice 
(absent through illness) concurs with me. 
The action is brought upon a promissory note, 
and the defendants allege that on the 22nd of 
May, 1862, a deed of composition was execu- 
ted, and that the note sued upon formed part of 
the debt compounded for by the plaintiff*. The 
acte of composition is in the following words : 
" The subscribing creditors of Cross A Park, 
traders, Beauharnois, hereby agree for them- 
selves, their heirs and assigns, to accept 
iVom the said Cross & Park, a composition of 
lOs. in the £., payable with satis&ctory 
seourity, in equal proportions of six, twelve, 
and eighteen months, from 20th day of March 
last past, said composition, when paid, to be 
in full satisfaction and discharge of our respec- 
tive claims against them — provided this 



arrangement be carried into effect on or before 
the 1st day of June, now next ensuing/' 

The signature of the plaintiff is aabscribed, 
and it is admitted that the notes given in 
satisfaction of the composition have been paid. 
The question then is this : Is the plaintiff's 
action barred by the deed of composition ? 
The sole evidence of the defendants consists 
of the deposition of the plaintiff, of which they 
declare that they take advantage. The state- 
ment produced by the defendants at enquek 
shows that the plaintiff^s claim amounted to 
$342.40. The three composition notes of 
$57.07 each, less interest, amounted to $158.- 
58, and the balance $183.82 was settled for 
by the note for $213.32, payable at 24 month?, 
which is the ground of this action. The state- 
ment concludes with these words : '' Settled 
as above, it being understood that Messrs Cro^ 
& Park pay all the costs of suit in cash.'' 

It seems to me as plain from this statement, 
as anything can be made by figures, that the 
note sued upon was not included in the debt 
compounded for, and I think the plaintiff 
should have had judgment (or the amount. 
But I think it is equally plain that the note 
sued upon was given to the plaintiff to induce 
him to sign the acte of composition. The 
plaintiff himself admits that if he recovered 
the amount of this note, he would have re- 
ceived twenty shillings in the £. for the whole 
of his claim. I would therefore have been of a 
different opinion, had the defendants stated 
in their plea that the note was given to the 
plaintiff to induce him to sign the compoeitioD, 
and for the purpose of secuiing to him an 
un&ir advantage over the other creditors. 
This point has already been [decided by the 
Court in the case of Martin and Matfarlane 
(1 L. C. Law Journal, p 66). There is no 
such plea in this case, and therefore I think 
the plaintiff's action should have been main- 
tained. 

Atlwik, J. It is to be observed that there 
is no attempt on the part of the plaintiff to 
show that the terms of the agreement have 
not been &ithAiIly carried out by the defend- 
ants. On the oontraiy, there is conclusive 
evidence of the ikct that every (krthing of the 
composition money has been paid. For, by the 
terms of the agreement, the defendants were 
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to pay in cash the ooets of the suit which had 
then been instituted. And it ie perfectly clear 
that they must have paid these costs, because 
there is no demand made here for them. I 
think the reasons urged by the appellant for 
the reversal of the judgment are insufficient, 
and that the judgment was perfectly correct. 

DBUMMOirDy J. It is said that the action 
:*hoaId be maintained, because the plea is in* 
sufficient— because it was not pleaded that 
the note was given to induce the plaintiff to 
eign the agreement, by securing to him an 
an&ir advantage over the other creditors. I 
think, however, the plea is quite sufficient. 
It is stated clearly 'Hhat by signing the said 
aeU of composition, the conditions whereof 
have long since been fulfilled, he (the said 
Juhn Henry Evans) discharged and released 
the eaid defendants from all the claims and 
rights which the said John Henry Evans had, 
or might have had, or pretended to have, pre- 
vious to the execution and taking effect of said 
ode.'' I am of opinion that this is suffi- 
cienL The case of Martin and Mdefarlane 
was a very different case ; there was no plea 
in that case at all. I concur with the major- 
ity here in thinking that the judgment should 
be confirmed. 

MoxDSLET, J., concurred. 

Judgment confirmed, Duval, C.J., and 
Meredith, J., dissenting. 

S, Bdkmu, Q^C, for the Appellant. 

B. C, Ootoan, for the Respondents. 



BRYSON (plaintiff in the Court below), Ap- 
pellant ; and 8TUTT (defendant in the 
Court below). Respondent. 

License — Boundary of lAmii, 

The plaintiff obtained a lease to cut timber 
upon a location described on the back of 
the license as follows : *' To commence at the 
month of Green's Creek, on the Black River, 
and extend down six miles on the course 
Soath 21 o West, and back four miles on the 
course North, 69o West.'' The question 
haviiiff arisen as to whether xsertain timber 
eeizeahad been cut on this location : — 

Heid, that the words '' down on the course" 
in the Ueense, meant ''down the Black Riioer on 
the eourse," and that the word '' back" meant 
'< backyroflt the Black Bioer:* 

This was an i^peal firom a judgment of the 



Superior Court at Aylmer, rendered by La- 
fontaine, J., on the 9th of March, 1865, dis- 
missing the plaintiff* s action . The facts were 
these: — On the 16th of January, 1867, the 
plaintiff obtained from the Inspector of Crown 
Timber Licenses at Ottawa, a License to cut 
Red and White Timber upon a certain loca- 
tion in the vicinity of Black River, one of the 
tributaries of the Ottawa. The description 
on the back of the license was as follows : — 
''To commence at the mouth of Green's 
Creek, on the Black River, and extend down 
six miles on the course South 21 o West, and 
back four miles on the course North, 69o 
West." 

Under this license the plaintiff, by saisi&re- 
vendicationj claimed from the defendant 1800 
pieces of White Pine timber, valued at £3000^ 
alleged to have been cut upon the above de> 
scribed location during the existence of the 
license. To this action the defendant pleaded 
a general denegation, and the parties hav- 
ing gone to proo^ the action was dismissed. 
The judgment of the Court below was as fol- 
lows : " Considering that the Black River is 
the Eastern boundary of the limit described 
in the declaration, and that the Western bound- 
ary of the said limit runs parallel to the 
general bearing of the Black River at a dis- 
tance of four miles from the said Eastern 
boundary, and considering that the timber in 
this cause seized under and by virtue of the 
Writ of Revendication, was not made upon 
the timber berth or limit of the plaintiff, it 
is adjudged that the action of the plaintiff be 
dismissed with costs." 

MoNDELET, J. This is a case which has 
been the subject of much discussion, and I 
have the misfortune to differ from my col- 
leagues. I have been much perplexed as to 
the right interpretation of the description in 
the license. The majority of the Court are 
disposed to agree with the defendant in 
taking the words " down on the course" to 
mean " down the Black River on the course ;" 
and the word "back" to mean "back from 
the Black BioerJ^ If this interpretation be 
the right one, the timber was not cut on the 
plaintiff's limit. But I am disposed to take 
the words in the meaning assigned to them 
by the plaintiff's witnesses, who speak from 
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their personal knowledge, and, therefore, I 
am of opinion to maintain the plaintifTs 
action. 

Meruith, J. The whole question turns upon 
the interpretation to he put upon the license. 
The case has received a great deal of atten- 
tion, and after giving it their best consideration, 
the majority, including the Chief Justice, are 
of opinion that the judgment is right. I 
think that a contrary interpretation would de- 
prive the words of their meaning. It was 
evidently the intention of the Crown Lands De- 
partment that the Black River should form the 
Eastern boundary of the appellant's limit. I 
may add that the judgment of the Court below 
clearly meets the justice of the case, for it is 
plain that the Crown Lands Department did 
not intend to transfer to the appellant, for a 
few dollars, timber to the value of £1500. 

Druhmond, J. I must say that I had great 
difficulty in interpreting this license, but I 
think that the interpretation put upon it by 
the majority of the Court is not only the most 
just and reasonable, but, as far as I am able 
to judge from my own experience, the most 
conformable to the practice and rules of the 
Crown Lands Department, it being, for obvi- 
ous reasons, desirable that the limits should 
be put on the river. 

Atlwin, J., concurred. 

Duval, C.J., concurred in writing, under 
29 ft 30 Vic c. 26, s. 1. 

Judgment confirmed, Mondelet, J., dissent- 
ing. 

P. Aylen, for the Appellant. 

J, Oolmanj for the Respondent. 



PREVOST, (defendantin the Court below,) 
Appellant ; and BRIEN dii DESROCHERS, 
(plaintiff in the Court below,) Respondent. 

Notice to put a party en demeure — Form of 
Judgment decreeing perf<yrmance ofobligatian. 

The plaintiff, lessee, sued his lessor to com- 
pel him to fulfil one of the conditions of the 
lease, under which he was bound to provide 
materials fbr keeping the fences in good order. 
The action was instituted four days after notice 
in writing had been served upon the lessor, call- 
ing upon him to do the work. The judgment 
condemned the defendant to provide the 
materials within fifteen days from date of 
judgment; in default of his so doing, the 



plaintiff was authorieed to provide the mater- 
ials at the defendant's expense. 

^eUL that the notice four days before suit 
was sufficient Held, also, that the judgment 
was correct in form ; that both parties being 
before the Court, the delay might properly be 
made to run from date of judgment instead of 
from date of service thereof. 

This was an appeal from a judgment render- 
ed by Monk, J., in the Circuit Court at Mon- 
treal, on the 30th of June, 1865. 

The plaintiff leased from the defendant 
certain land in the Parish of St. Martin, and he 
brought the present actipn for the purpose of 
compelling his lessor to fulfil one of the stipula- 
tions of the lease, viz, that the leascxr should 
supply the lessee with the stakes and rails 
necessary for keeping the fences in good order. 
The plaintiff all^^ that the fences were in a 
very bad state, that cattle from the neighbour- 
hood strayed over his land and wasted his 
grain. He ftirther alleged that he had fre- 
quently requested the defendant to famish 
him with the necessary fencing materials, but 
that the latter had failed to comply. 

The defendant pleaded that he had not been 
put en demeure to flimish the timber in question 
till four days previous to the institution of the 
action ; and that he should have been allowed 
sufficient time to procure the fencing mater- 
ials. 

By the judgment of the Circuit Court, the 
defendant was condemned to furnish the plain- 
tiff with the necessary fencing within fifl^n 
days from the date of the judgment ; and in 
default of his so doing, the plaintiff was au- 
thorized to procure the fencing at the defen- 
dant's cost. From this judgment the defendant 
appealed. The principal reason urged for the 
reversal of the judgment was that the plaintiff 
being bound to put him en demeure by written 
notice to provide the fencing materials, should 
have allowed a reasonable time to intervene 
between such notice and the institution of the 
action, whereas only four days had been 
allowed. 

MoHDiUT, J., dissenting, was of opinion 
that the judgment should be reversed. 

Atlwik, J., (also dissenting.) The usual 
course in a case where the judgment calls 
upon a party to do something, is to make the 
delay run fVom the signification of judgment, 
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instead of wldch the delay in this instance is 
from the date of the judgment. Why has the 
rule been departed from? If ever there was 
a case in which this rule ought to have been 
followed, it was this case ; for it appears that 
the protest or notice calling upon the defend- 
ant to furnish the fencing was served upon the 
20th of April, and the summons in the present 
suit was served on the 24th of April, only 
four days after. Now comes another point. 
Suppose the judgment of the court below is to 
be executed ; the fifteen days are out, and con- 
sequently the respondent is authorized to build 
the fences at the expense of the Appellant. 
Supposing this to be done, in what way is the 
respondent to be paid ? The judgment can be 
carried out only by another action, setting out 
that whereas on such a day and year he ob- 
tained a judgment authorizing him to build the 
fences at the expense of the Appellant, he is 
entitled to be reimbursed. How is the cost to 
be ascertained otherwise ? Why did not the 
judgment order the thing to be done d dire 
(PexperiSy and thus obviate the necessity for 
another action ? It thus appears that there 
were two mistakes in the judgment : first, in 
not stating that the work was to be done with- 
in fifteen days from the signification, instead 
of from the date of the judgment ; and, second- 
ly, in not stating that the work was to be done 
i dire d* experts. I therefore think that the 
judgment should be reversed. 

Meredith, J. This case was first argued in 
my absence, and the Court was equally divi- 
ded. I am of opinion that the judgment is 
unobjectionable, and that it should be oon- 
finned. The first objection to the judgment 
is that the delay therein given to the defend- 
ant counts firom the date of the judgment, and 
not from the signification. But both parties 
were before the €k>urt, and the Court grant- 
ed what it conceived to be ra reasonable 
delay. There was not the slightest injustice 
to either of the parties in this. Then again, 
aa to the cost of procuring the timber, how 
ires the Court to know what it would cost? 
The value might increase or decrease accord- 
ing to the state of the market. The judgment 
nmply said to the plaintiff, you may get the 
materialfl for making the fence, and then you 
may demand the cost from the other party. It 



will be defendant's own fault, if he renders 
another action necessary, by failing to pay the 
cost of the material for the fence. The costs 
must be taxed as in an appealable case of the 
lowest class, since both parties have proceeded 
as in an appealable case. No declinatory excep- 
tion was filed, and the case proceeded to judg> 
ment as an appealable case. The costs will 
therefore be awarded as of the lowest class of 
appealable cases. 

Duval, C. J., and Drummond, J., concur, 
red. 

Judgment confirmed ; Atlwin and Monde- 
LET, JJ. dissenting. 

Doutre & Doutre, for the Appellant. 
Dorion & Dorion, for the Respondent. 



FAHRLAND, (plaintiff in the Court below,) 
Appellant; and RODIER, (defendant in 
the Court below,) Respondent. 

Architect — Violation o/ Contract 

Heldf that an architect who, having agreed 
with the proprietor to superintend the erec- 
tion of a nouse, subsequently engages with 
the contractor to watch over the contractor's 
interests for a pecuniary consideration, is 
thereby guilty of a direct violation of his 
agreement with the proprietor, and cannot 
recover under such agreement. 

This was an appeal firom a judgment of the 
Circuit Court at Montreal, rendered by Ber- 
theloty J,, on the 26 th of September, 1865, dis- 
missing the plaintiff* s action. The facts were 
these: — The plaintiff, Theophile Fahrland, 
an architect, was engaged by Charles 8. Ro- 
dier, the defendant, to superintend the erec * 
tion of a house in St. Antoine Street west, in 
the city of Montreal, and it was stipulated 
that he was to receive $100 for his services. 
It appeared from the evidence that sometime 
after the erection of the building commenced, 
the plaintiff obtained from the contractor, Mr. 
Payette, a promise of $80 for looking after 
the contractor's interests. The defendant 
being apprised of this fact, dismissed the 
plaintiff, and refused to pay him anything for 
his services. The latter then brought the 
present action for $100, the amount for which 
he undertook to superintend the erection of 
the defendant's hause. 

The plea was that the plaintiff had violated 
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his engagement with thedefendanty by undei^ 
taking, for $80| to protect the interesta of the 
contractor ; and that he had, in coneequence, 
been jnstifiablj dlBmissed. 

The action was diemiased in the Court 
below, on the ground that the proved engage- 
ment with the contractor was a direct viola- 
tion of the plaintifTs previous undertaking to 
superintend the building in the interest of the 
proprietor. 

The plaintiff appealed from this judgment. 
His version of the affair, as stated in his an- 
swers (m/cdts ei ariicUa^ was as follows : — 
That the defendant first engaged hitn without 
any rate of remuneration being agreed upon, 
with the understanding that he, the defend- 
ant, and the contractor were to bear the ex- 
pense equally. That as the tarifi* rate for 
architects is tve per cent, in the absence of 
any agreement, the plain tiflPs remuneration 
would have been $600, on £.3000, the coBt 
of the building. But about the ti me the work 
was commenced, the defendant induced him to 
stipulate to do the work for $100, to be paid 
by the defendant, leaving the plaintiff at 
liberty, as he pretended, to make his own 
arrangements with the contractor. That he 
subsequently agreed with the contractor for 
$80 ; that the defendant was aware of this 
all along, and merely made use of this fact as 
a pretext to evade payment of the $100, 
. when the house was nearly finished, and the 
services of an architect were no longer re- 
quired. 

Drummokd, J. We are of opinion that the 
judgment in this case must be confirmed. 
Mr. Fahrland was in the position of an advo- 
cate who accepts a retainer from both the 
plaintiff and the defendant. The' interests of 
the proprietor and of the contractor are con- 
flicting,- and the architect could not serve both 
at the same time. We have the assent of the 
Chief Justice in this case. 

Meredith, and Mondelet, JJ., concurred. 

Judgment confirmed. 

Dcutre ds Dcufrtj for the Appellant. 

J, A, A. Belle, for the Respondent. 



September 8th. 
OWLER, et ol., (defendanto in the Court 
below) Appellants; and Dame HENRIETTE 



MOREAU et otr., (plaintia& in the Court 

below) Respondents. 

< 

LeoMe^CUm&e prohMUng sMeUmff — Ac- 

guiescenee — Exeq»Uon of Cfuaraniee. 

The plaintiff's cnUeur leased certain premi- 
ses with a clause in the lease, that the premi- 
ses should not be sublet without his consent 
in wridng. The lessee did sublet the premi- 
ses, and the lessor's agent collected the rent 
from the sub-tenants for more than a year, with- 
out making any objection to the sublease. The 
heirs of the^ lessor subsequently sold the pro- 
perty to the plaintiff, and assigned to her their 
right to have the lease set aside, but without 
any guarantee. The assignee having brought 
an action to resiliate the lease: — 

Held, that the lessor by receiving the rent 
from the sub-tenants for more than ute period 
of one year, tacitly sanctioned and acquiesced 
in the subletting, and abandoned his right to 
oust the lessee. That the lessor therefore 
could not confer upon the assignee any right 
to oust the lessee. That to any action arising 
out of a violation of the lease subsequent to 
the assignment, the exception of guarantee 
could be opposed by the lessee, and as the 
assignment was stipulated to be without any 
guarantee, the assignee was bound in law in 
the same way as his auteurs were bound. 

This was an appeal from a judgment of the 
Superior Court sitting as a Court of Review at 
Montreal, on the 30th of April, 1866, revers' 
ing a judgment of the Superior Court rendered 
by Smith, J., on the Uth of April, 1866. 

The action was brought under the Lessor 
and Lessees' act, to eject the Appellant, Wil- 
liam Owler, in consequence of his having 
sublet the premises leased, contrary to a writ- 
ten clause in the lease, without having first 
obtained the lessor's consent in writing. 

The judgment rendered by Smith, J., in the 
Superior Court, dismissed the action, on the 
ground that the subletting had been tacitly 
sanctioned by the lessor. 

The facts of the case sufilciently appear 
from the following note of the judgment in 
Review (Baoolet, Bebthilot, and Smitb, 
JJ.) 

Smith, J. This is an action of ejectment. 
In October, 1862, a lease was entered into by 
the late George Desbarats with the defendaot, 
Owler, of certain premises at the corner of St. 
Gabriel and St Th^r^se Streets, known as 
the Odd Fellows' Hall, indnding the base- 
ment, for the term of five years. In this lease 
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there was a stipulation that Owler should not 
transfer his interest in the lease without the 
consent in writing of the leaacx. Owler entered 
into possession in May, 1863, and continued in 
possession until February, 1864, when he 
sublet part of the premises to one Pierre C^rat. 
Mr. Desbarats died in October, 1864. In 
April, 1865, Owler sublet the rest of the house 
to one Dorion. After the death of Mr. Desba' 
rats the property was, in 1866, sold by the 
heirs to the plaintiff. In the deed of sale it 
was stated that the Tenders assigned over to 
the vendee any right to eject Owler that the 
heirs themselves possessed. They took care 
however, not to guarantee anything. It ap- 
pears, therefore, that the two leases, which 
were made anterior to the sale, were known 
both to the vendor and to the vendee. For 
sorely it cannot be pretended that the parties 
can plead ignorance of these transactions, in 
the face of the stipulation between them that 
the vendee should have whatever right the 
heirs had to eject Owler, and that this right 
was to be exercised at the vendee's own risk. 
Under these circumstances how does the law 
apply ? By the common law the lessee is 
entitled to use the property leased for any 
porpose that he pleases, so long as he does 
not commit waste or render the position of the 
lessor less favourable than it was. Stipula- 
tions against subletting, and so forth, are 
made in favour of the lessor. In this instance 
the lease contained a clause that the lessee 
should not assign his lease, and it is an alleg. 
ed violation of this stipulation that gives rise 
to the action of ejectment. What was the 
intention of the lessor in stipulating that his 
tenant should not assign the lease? He 
evidently meant that the lease was not to be 
assigned without his permission ; but the mo- 
ment that the stipulation was waived by the 
consent of the landlord, then the common law 
came in, and the parties stood in the same 
position as though the stipulation was not m 
the lease. The stipulation as to a consent in 
writing was a privilege stipulated in jfavour of 
the landlord; but he might say if he chose, 
tiiat he did not want proof in writing. He 
was the party in whose favour consent was 
sCipidated, and be might dispense with the 
necessify for such consent. See Dictiomiaire 



Dalloz, under the word aequietamint, I think 
that there is an acquieteement clearly shown in 
this case. The rent was paid to the know- 
ledge of the proprietors. The heirs Desbarats 
had only the same right that Mr. Desbarats 
himself had. If he chose to say: ''Never 
mind the consent in writing; pay me the 
rent, and it will be all right,'' this was a clear 
acquiescence. The rent has been paid for 
years with the perfect knowledge of the agents 
for the property. Mr. Desbarats never gave a 
written consent, but he gave a tacit consent 
which, to all intents and purposes, is equiva- 
lent. Under these circumstances, I regret 
that I cannot concur in the judgment about 
to be rendered. 

BiaTHBLOT, J. I am of opinion that the pro- 
prietor did not consent to the sub-leasing of 
the premises. Mr. Stodart, the agent, denies 
that he had any power from the Desbarats' 
estate to consent to the sub-leasing. This 
case differs from that of Cordner v. MUchdl, 
for in that case there was something in writ- 
ing which might be considered equivalent to a 
commencement of proof of a written consent ; 
but here there is nothing of the kind. The 
plaintiff's action in ejectment should have been 
maintained. 

Badglit, J. My opinion is that which I 
formed when I heard the case at the bar. It 
is necessary to keep in mi fid the dates. The 
landlord leased with a strict stipulation in 
writing that the tenant should not sublet. 
There is no rule of this kind in the common 
law to prohibit subletting. The lease was 
made to Owler on the 8th of October, 1862, 
for five years ftom the Ist of May, 1863. On 
the 17th Feb., 1864, Owler let the basement 
story of the house to a man named C^rat. 
We know that so long as Owler did not dis< 
possess himself of the house the law protected 
the arrangement. C^rat was the tenant of 
Owler. There was no breach of the contract 
here, because Owler still remained in actual 
possession of the premises. Then on the 8th 
of April, 1866, Owler sub-let the whole remain- 
ing portion of the house to one Joseph Dorion, 
this arrangement to take effect on the 1st May, 
1866. The fiust of his sub-letting the whole of 
the premises deprived him of the protection of 
the law, because he had no longer foothold in 
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the premises. The contract was absolutely 
broken by this lease to Dorion. The sale of 
the property by Desbarats took place on the 
19th of Feb., 1866. The terms of the deed 
show that the parties to it were aware that the 
defendants were in possession as sub-tenanta. 
but the purchasers by the contract were to 
have the privilege of ousting them when they 
pleased. Their knowledge of the sub-tenant' s 
possession was no acquiescence, because they 
reserved their right to oust them. The on]y 
question then is this, did the vendors acqui- 
esce ? Did they change the condition of the 
contract by any act on their part ? As I have 
already stated, there was no infringement of 
the contract by the lease to G^rat ; the breach 
was the lease to Dorion. Stodart was the 
mere receiving agent, or collector, of the land- 
lord : he could not bind the landlord in any 
way, and I can see no acquiescence in the 
case. 

The evidence, it must be remarked, has 
been taken in a very irregular way. Finlay, 
who pretends to be the agent of Owler, has 
been allowed to be examined by a series of in- 
terrogatories to which he has answered, yes, 
yes. On his cross-examination it appeared 
that he knew nothing about the matter, except 
that he heard Stodart say nothing against the 
sub-letting, and this is called an acquiescence 1 
More than this was necessary. We must 
come to the old rule nemo facile premmitur 
remtndare. Under the circumstances, the 
judgment of the Court below was wrong, 
and it must be reversed. 

From this judgment the defendants appeal- 
ed, submitting that there had been a sufficient 
acquiescence. 

Aylwin, J. We are fully of opinion that the 
judgment of the original Court is right, and 
that the judgment of the Court of Review is 
wrong. The judgment of this Court will 
therefore be in the following terms: <' Con- 
sidering that the respondent has proved by 
legal evidence, that by the deed of acquisition 
made by the said Respondent, she did acquire 
from the estate of the late George Desbarats, 
the real property therein set forth, and now 
in the poeseasion of the Appellant Owler and 

* 1 L. C. Law Journal, p. 58. 



others, mentioned in the declaration in this 
cause, and that in and by the said deed the 
said plaintiff did receive also a tranaler of the^ 
lease by the said estate Desbarats, together 
with all the rights and privil^es of the said 
estate Desbarats, under the said lease to the 
said Owler, to exercise all the rights of the 
said estate Desbarats, in respect thereof^ and 
all rights of the said estate Desbarats to ex- 
pel the said Owler, in case he had violated the 
clauses of the baily in respect of having sub-let 
the said premises. 

And further, considering that the said estate 
of the said George Desbarats, had allowed and 
tolerated the sub-letting of the said premises 
by the said Owler, by tacitly sanctioning the 
said sub-lease, by receiving for a period of 
more than one year the rent of the said premi- 
ses without protest, and with a full knowledge 
of the &ct that the said Owler had sub-let the 
said premises, and had for the period of more 
than one year approved tacitly thereof; and 
that by reason thereof he had acquiesced in 
the said sub-letting, and had thereby aban- 
doned all rights to oust the said Owler from 
the possession of the property, which became 
a droit acquis in favor of the said Owler ; and 
further, considering that the said estate of 
Desbarats, could not in law give the said pur- 
chaser, to wit, the said plaintifl^ any such 
right, as the same had been abandoned by the 
said estate, and which was well known to the 
said purchaser, and considering that by the 
common law, the rights under the said lease 
could only accrue to the said plaintiff after 
she had purchased the same, and for any fur- 
ther violation of the conditions of the said lease 
and deed, the exception of guarantee could 
therefore be opposed to the said plaintiff, by 
the said Owler, and as the said estate Desba- 
rats has stipulated a clause that the transfer 
of the lease in that respect is sons aueune ga- 
ranUe, the said plaintiff is bound in law, in 
the same way as the auieurs of the said plain- 
tiff are bound, Ac., the Court reverses the 
judgment of the Court of Review and confirms 
that of the Superior Court" 

DauioioifD, J. The only difference between 
our judgment and that of the Superior Court 
is with reference to the period to which the 
acquiescence dates back. The Superior Court 
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was Qfopinion that the rent had been received 
from the Bub-tenant, with the conaeiit of the 
proprietory for more than three years. We 
are of opinion that this should be reduced to 
one jear. 

MoBrDiLiT, J.| and JonvsoiTi J.^ ad hoe, 
concorred. 

Judgment reversed. 

McCoy is MeMakon^ for the Appellant. 
Jforvoti, (hdmei is ChapleaUf for the Res- 
pondents. 



REGINA V. THOMAS MURRAY. 

EabeoM Ccrpua — SubBUMUm of a Formal for 
an Infofrmai Warrant. 

Hddf that a formal warrant of commitment 
may be substituted for an informal one ; and 
that the substitution need not be referred to 
in woids in the subsequent warrant, since so 
long as there is a good warrant authorizing the 
detention of a prisoner, it does not matter how 
many bad warrants there are. 

Qiure as to certiorari to Queen's Bench. 

The writ of habea» corpus had been ordered 
to issue, and the case now came up on the 
jailer's return. The petition of the prisoner, 
Thomas Murray, set forth that on the 6th of 
July last, he had been imprisoned in the com. 
moD gaol under and by virtue of a warrant of 
commitment, before Messrs. Brehaut and Beau- 
diy, which warrant alleged that the petitioner 
was convicted, '' for that he, on the 6th of 
May last, not being an enlisted soldier, did 
unlawfully, by words and other means, go 
about to and endeavoured to persuade Edward 
Adams, an enlisted soldier in Her Majesty's 
service, to desert and leave such service 
against the form of the statute in such case 
made and provided;" and the petitioner was 
-ooDdemned to pay a fine of £40 Stg. and $6 
costs, and also to be imprisoned for six months, 
and for so long afterwards as the said penalty 
and costs should remain unpaid. 

The petition proceeded to state, that on the 
) 4th of July last, the petitioner presented to the 
judges of the Superior Court a petition, setting 
forth his imprisonment, and praying that the 
warrant of commitment be quashed and set 
aside. The reasons urged in support of the peti- 
tion mainly consisted in the ibct, that the war- 
rant of commitment did not state upon what day 



the petitioner was convicted, and hence there 
was no time specified from which the imprison- 
ment was to run. The application having 
been made before Jfon^ J., the writ was or- 
dered to issue, returnable before him on the 
18th of July. On the 1 7th of July, before the 
service of the writ on the jailer, another war- 
rant of commitment was left at the gaol, in 
which the omission of date was rectified, and 
this warrant was returned by the jailer with 
the first warrant of commitment, as a cause 
of the petitioner's detention, whereupon the 
petition was rejected. 

The prisoner now renewed his application 
to this Court, alleging that he was imprisoned 
under two warrants, each conmiitting him for 
six months, and each condemning him to pay 
a penalty of £40 and costs. The petition also 
set out that the second warrant of commit- 
ment was bad, because it was not stated therein 
that it had been substituted for the original 
warrant. 

Badolxt, J. The writ was returned yes- 
terday, and the return of the jailer, stating the 
causes of the prisoner's detention, has brought 
before the Court the two warrants of commit- 
ment, under which the jailer says he is detain- 
ed. Both warrants bear date the same day, 
and specify the same offence. One ground 
assigned by the prisoner's counsel is, that 
there is an informality in the commitment. 
The second ground is that the two warrants 
being of the same date, and for the same 
charge, the jailor would not know on which 
to detain the prisoner, and therefore his deten- 
tion is illegal. 

With reference to the first point, we are of 
opinion that the warrant is regular and in due 
form. The words of the statute have been fol 
lowed. The charge is enticing a soldier in 
Her Majesty's service to desert, and the words 
used in the commitment do not render the 
charge so uncertain as that the prisoner did 
not know what he was charged with. 

The objection then rests upon the other 
ground — that there are two warrants. We 
have been referred to the case of Be Ebny and 
SawyeTf (1st Adolphus k Ellis, p. 843.) In 
that case the prisoner was convicted in a pe- 
nalty under an act against smuggling. The 
act empowered justices to amend any such 
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conyiction or warrant of commitmrnt, whether 
before or after connction. Four days after 
the committal, the warrant (which was defec- 
tive in point of law) was withdrawn from the 
jailer's possession , and another warrant sub- 
stituted, it did not appear by whom. The 
second warrant was of the same date, and 
signed and sealed by the same justices as the 
first, and did not materially vary from it 
Application was made for a writ of habeas 
corpus, and a cerUorari was at the same 
time issued, to remove into the court the ex- 
aminationfi, conviction and other proceedings. 
It was held in that case that the court could 
not presume, either from the facts returned or 
from the warrants, that the second warrant 
was substituted by the justices as an amend- 
ment of the first, in pursuance of the autho- 
rity given the justices by the act, and the pri. 
soner was discharged. But the judges stated 
that under the circumstances of the case, the 
magistrates being authorized to substitute a 
good warrant for a bad one, the substituted 
warrant would have been a good one, if it had 
contained the informatioti that it was so sub. 
stituted. But this was omitted, and the sub- 
stituted warrant, moreover, contained new 
facts. The judges accoidingly discharged the 
prisoner. This was the case relied on by Mr. 
Devlin, But we have another case, Re Wal- 
ker et al.j New Sessions Cases p. 182. Four 
individuals were committed for a certain 
offence ; a writ of habeas carpus was taken 
out, and the jailer returned that A. and B. 
were detained in custody under a warrant 
against them, dated, &c., and C. and D. under 
a similar Warrant of same dat«. That after- 
wards whilst they were in custody, four other 
warrants against A. B. C. and D. individually, 
for their commitment respectively, were put 
into his hands. It was attempted to be set 
up that the original warrants being informal, 
the new warrants against A. B. C. and D. 
individually could not be substituted, because 
though as a general proposition a formal war- 
rant may be substituted for an informal one, 
the former must be withdrawn and the subs- 
titution referred to by words in the subse- 
quent ones. Re Ehmfj supra. The prisoners 
should, therefore, be discharged. But it was 
answered, that if there is a good warrant autho- 



rizing the detention of a priaoiier, it does not 
matter how many bad warrants there are : a 
justice may, pending an actioui eren on the 
morning of the trial,draw up a good oonyiction. 
The court held that the formal warrants were 
properly substituted for the informal ones, and 
being commitments were good on the return 
sent. The application was rejected. 

We think, therefore, the return in Uiis case 
is a good return. Whatever the first warrant 
might have been, the second warrant is a 
good warrant, and the return is good under 
the circumstances of the case. 

With respect to certiorari to this Court, in- 
dividually, I think the right of appeal to the 
Queen's Bench on cerUorari has not been 
taken away by the statute which afl^ts civil 
cases only. I think that the Court of Queen's 
Bench, sitting on the criminal side, has not 
been deprived of any power of issuing certio- 
rari, I mention this incidentally only, as the 
certiorari has been spoken of, but it has no 
connection with the return upon this writ. 
We have come to the conclusion that the 
habeas corpus must be discharged. 

MoNDELET, J. If the jailer should not un> 
derstand that the second warrant is a substi- 
tuted one, and at the expiration of the first 
term of commitment, should not discharge the 
prisoner, then it would be time enough to ap- 
ply for a habeas corpus, and it would be im- 
mediately granted. I agree with the remarks 
of Mr. Justice Badgley as to the writ of cer- 
Uoraru 

Atlwin, J. I concur in the judgment given 
by the judge in the Superior Court. We are 
bound to assume, till the contrary has been 
shown, that there has been a good conviction, 
and that the magistrate has done everything 
that was required by law. The petitioner 
takes nothing by his motion. 

Drummond, J-, concurred. 

T, K. Ramsay , for the Crown. 

B. Deolin, for the Petitioner. 



COURT OF REVIEW. 

April 30. 
DESJARDINS v. TASSE. 
Compensation, 
Held, that an account for board, where the 
debt is easily proved, is a debt daire et Uqmde, 



October, 1866.] 



LOWER CilNADA LAW JOURNAL. 



89 



and sach as may be offered in ooropenflation 
to a debt ander an obligation. 

This waa a case from the Circuit Court, 
Montrea], inscribed for review by the plaintiff. 
The action was brought by the plaintiff as the 
le^tee of his deceased wife, Theotiste Tass^, 
daiming the balance due under an obligation 
for $100, made by the defendant in favour of 
Theotiste Tass^ in 1839. The defendant 
pleaded that the debt was compensated by an 
account which he had against Theotiste Tass^ 
for board while she was a girl. It appeared 
that Theotiste Tass^, who was the defendant's 
niece, had resided for some time in her uncle's 
house. This was previous to the date of the 
obligation. 

Smith, J. The question comes up in this 
case, whether the debt offered in compensa- 
tion is ekdre et liquide, and such as can be 
offered in compensation. The law is that 
compensation can take place in every case in 
which the sum due is easily settled. The debt 
due on the obligation is ckdre et liquide. If 
the debt due on the account is easily proveable, 
it can be offered in compensation. In this 
case, I think, the debt is easily provable, and 
nearly of the same nature as the plaintifi's 
claim. Upon this point, therefore, we are 
against the plaintiff. The only point remain- 
ing is whether the debt is proved. To estab- 
lish this there are three witnesses, who prove 
that Theotiste Tass^ was indebted to her uncle, 
the defendant, in the sum of £10, for attend- 
ance and board. The Court has made a cal- 
culation of the amount to be deducted, and 
judgment is rendered in the plaintiff's favour 
for the balance due on the obligation with 
interest, equal to £8 ; the costs to be those of 
an action for £15. 

MoKK, J. This judgment, it must be re- 
marked, is based chiefly on the equity of the 
case ; Hdt Paquette, the person present when 
the arrangement was made respecting board, 
and who would have given the best evidence 
that could have been adduced, has not been 
examined at all. 
Bkrthelot, J., concurred. 
Judgment reformed. 
M. GarauUj for the Plaintiff. 
Loranger dt Lonrangerj for the Defendant 



SUPERIOR COURT. 

May 21. 
DUBORD V, LANCTOT. 
InformaHcn against City Councillor — Neeea- 
Bory aUegatiana—AfMndment of Informor 
Hon* 

ffeldj that in an information for the purpose 
of testing the right of a City Councillor to ex- 
ercise the office, the petitioner must allege 
that he is ^' a citizen qualified to vote at the 
election of Councillor for some ward of the 
city," and that it is not sufficient for the peti- 
tioner (in this case the unsuccessful candidate) 
to allege his own qualification for the office of 
Councillor. 

The petitioner, having asked leave to amend 
the information, by inserting an allegation of 
his "qualification as a voter :" — 

Held, that such amendment could not be 
allowed, as it would change the substance of 
the information, and be equivalent to a new 
information, requiring the issue of a new writ. 

Badolet, J. The information, or requite 
UbelUe, in this cause has been presented by the 
unsuccessful candidate for the office of Council- 
lor for the East Ward of this city, at the civic 
election for that office, held in February last. 
The statement of the proceedings had previous < 
to and at the election, has not been complained 
. of, nor the seating of the successAil candidate,, 
Mr. Lanctot, upon the ascertainment of the 
actual votes given, the latter having received 
112 votes, and the petitioner 108. The infor- 
mation admits these facts, and also that Mr. 
Lanctot has satisfied the provisions of the 
City Charter in taking the oaths required by 
law, and consequently taken his seat in the 
City Council, but it objects against him that 
at the time of his election he was not qualified 
for election to the office of Councillor, as not 
being possessed of real or personal estate, or 
both, within the city, of the value of £600, 
after payment or deduction of his just debts. 
It is only necessary to add, as regards this 
part of the case, that the petitioner has set 
out in his information his own qualification 
for the office of Councillor as required by the 
Charter, which has not been contradicted. 

Upon the petition required, presented in thia 
case, supported by affidavit, a writ was issued 
by the Court, formally requiring Mr. Lanctot 
to appear and answer to the information. Re- 
guHe Hb^e, against him, and to show by 
what authority he exercised or attempted to 
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exercise the office of Goancillor. The wnt 
was issued upon the judgment of this Court to 
that effect, and I do not^ therefore, feel myself 
justified in adverting to its validity, the more 
particularly as this now pleaded exception in 
law has gone beyond the mere issue of the 
writ. It is possible, however, that after ex- 
4kmination of the Eequiie and supporting affi- 
davits, and upon consideration of the section of 
the Charter applicable to the matter, I might 
have had some doubt upon the granting of the 
^application. Upon this formal matter, how- 
ever, I am not called upon to determine, be- 
.cause Mr. Lanctot having pleaded to the infor- 
mation, ReqiUie, it is upon his plea in law, or 
demurrer to the Reguitej that the contention 
between the parties has been submitted. It is 
unnecessary to advert to the two first grounds 
oflegal objection, having reference to the re* 
quired affidavit in support of the information, 
butrsuch as the produced affidavits were, they 
were sufficient for its support, such as it was. 
The third ground, however, is important, in- 
asmuch as it charges that the information, , 
Bequite, does not allege that the petitioner 
was '' a citizen of the city of Montreal, qualified 
to vote at the election of Councillor for some 
ward of the city.** To this objection the peti- 
tioner has given the general answer of the suf- 
ficiency in law of the allegations contained 
in his information to obtain the conclusions 
ihereot. 

By the 8th section of the Uth and 1 5th Vic. 
c. 128, the qualification for a Councillor is fix- 
ed, namely, that he shall have been a resident 
householder within the city for a year next be- 
fore the election, and also seized and possessed 
to his own use of real and personal estate, or 
both, within the said city, free of debts, of the 
value of £600 ; and he is also required by the 
^th section, to be a natural born or naturalized 
subject. As already observed, the petitioner 
has AiUy and distinctly stated and alleged this 
his own qualification in his information. 

In connection with this part of the case it is 
necessary to state that the qualification for the 
<sivic voters is settled by the 23rd Vic, c. 72, 
in the 4th clause of that statute, which provides 
for their qualification, Ist, as owners of real 
property within the city of the assessed value 
of $300 and upwards, or of assessed yearly 



value of $30 or upwards; 2nd, aa tenants or 
occupants of dwelling houses in the ward for 
which the election is held, of the same assessed 
values as above, but requiring the tenant to 
have been in possession on the then next pre- 
vious first of January, or a resident house- 
holder in the city firom at least the next pre- 
vious first of May, Ac. ; and 3rd, tenants of 
warehouses, counting houses, &c., with the 
special proviso applicable to each, thai none 
of than shall he entitled to vote ai anjf such 
election unleu he ehaUf prevUnuly to ihejint 
of January next brfore such deetUm^ have paid 
M the eifrie taxes due and payable by him. It 
is objected by Mr. Lanctot Uiat the petitioner 
has properly stated his qualification for the 
office of Councillor for which he was a can- 
didate, but that that qualification gives him no 
power to apply under the statute as he has 
done here ; that he has not stated the voter's 
qualification, which alone and of itaelf was 
essential to justify his application, under the 
27th sec. of the 14th and 15th Vic, whereby 
alone as a qualified voter he can legally ques- 
tion Mr Lanctot' s office as Councillor. 

The objection is quite correct in fact, inas- 
.much as the information alleged the Council- 
lor's qualification alone, and does not all^ 
his qualification as a voter. 

Now, the 27th section of the 14th and 15th 
Vic, under which this proceeding has been 
adopted, specially provides that '' to facilitate 
the decision of cases in which the right of any 
Corporation officer may be called in question, 
the Superior Court in term shall, on the infoi^ 
mation, Bequtte UbelUefOfsaiy citizen qualified 
to vote at the election of Councillor, supported 
by affidavit, Ac, and complaining that any 
person exercises the office of Mayor, Alderman, 
or Councillor, have power to try and adjudge 
upon the right of the person so compliuned of 
to exercise the office in question, and to make 
such order, and cause such writ of mandamus 
to be addressed to the Mayor, Aldermen and 
Citizens of Montreal, in &ct to the Corporation, 
as to right and justice may I4>pertain, which 
order or mandamus shall be obeyed by the 
Corporation and by all other parties, without 
appeal therefrom." 

The proceedings therefore, provided for in 
this section of the Charter have reference ma* 
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nilesCly to the l^al tenure of office of the 
officer complained o^ namely and solely the 
rigM by which he ezerciaes that office, and 
seema to convey ezprees judicial authority to 
the Court, as in this case, to try and adjudge 
by what right Mr. Lanctot exercises the office 
of Councillor. This provision does not con- 
stitute the Superior Court into a tribunal, 
committee or otherwise, to decide upon tne 
claims of the rival candidates for the civic 
office in question, as is done in election contests 
of members of the Assembly before the legis- 
lative bodies, where one candidate may be un- 
seated and another seated in his place ; on the 
contrary, the jurisdiction of the Court is strict- 
ly legal, and is restricted to try and adjudge 
upon the right of the person complained of to 
hold and exercise his office. In the dischazge 
of this judicial duty, it is expressly provided 
by the statute that the preliminary as well as 
fiubetantaal interest of the complainant, in 
setting the statute in motion against the officer, 
lies in his being a qualijled voter: "Any 
citizen qualified to vote, " the law in no part 
enabling the losing candidate, simply as such, 
or under his special qualification for election 
as Councillor, merely, to compel the action 
of the Court, upon the provision of the statute. 
Ab already observed, the duty cast upon the 
Court is not to decide upon the result of the 
election as to which of the rival candidates 
shall be seated in the office, but to adjudge 
upon the right of the officer de facto to exer- 
cise his office, if he shall have been found by 
the Bevisors to have received the majority of 
votes at the election. In this case, the infor. 
mation,or requitejia by the unsuccessful candi- 
date for the office of Councillor, as such, and 
upon his Councillor's qualification only, and 
not as a qualified Toter ; therefore not coming 
within the terms of the statute, which would 
justiiy the action of this Court, the demurrer or 
plea in law must be maintained, and the requite 
dismissed with coeta against the petitioner. 

After the judgment had been rendered, the 
complainant's counsel moved the Court to per^ 
mit the information or Eeguite to be amended 
fay inserting the required qudUfieation €u a 
voter, but this was refused upon the ground 
that the amendment would change the sub- 
stance of the information altogether, ai d would 



in effect be equivalent to a new ReqiUte, which 
would not then be supported by the affidavits 
produced, and which would necessarily re- 
quire the adoption of new proceedings and 
the issue of a new writ, the present writ hav- 
ing issued upon the allegations contained in 
the ReqtUte above, which did not set forth the 
only qualification, that of a voter, upon which 
it could have issued. 

Abbott S Carter, for the Petitioner. 

W, Laurier, for the Defendant. 



RECENT ENGLISH DECISIONS. 

CHAVCERT APPIALS. 

Light — Lateral Obstruction — Toum. 

Where a house is in a populous town, the 
Court will take that fact into consideration, in 
estimating the damage done by obstructing an 
ancient light. The Court will not restrain the 
erection of a building merely because it 
deprives an ancient window of some portion 
of light ', but will do so when the obstruction 
is such as to interfere with the ordinary occu- 
pations of life. A lateral obstruction may be 
such a nuisance as to be restrained. Clarke 
V. Clark, Ch. Ap. 16. The plaintiff in this 
case was the owner of the house, 28, Park 
Street, Bristol. The defendant was the owner 
of No. 27. At the back of the plaintiff's house 
was a room with a large window looking to 
the south-west into the garden. The wall 
between the gardens of the houses was on the 
left hand side of the window, about four feet 
from it, and about eleven feet high, running in 
a direction nearly perpendicular to the win- 
dow. The defendant, in September, 1864, 
began to erect in his garden some buildings for 
photography, running parallel to the garden 
wall, about three feet from it, and from four 
f^t six inches to eleven feet above the wall» 
These buildings, though not opposite the win- 
dow, were thus nearly due south of it, and 
obstructed, to some extent, the light and sun 
during the winter months. The plaintiff hav- 
ing obtained a decree for an injunction, the 
defendant appealed, and the Lord Chancellor 
sustained the appeal and dismissed the bilk 
The foUowing are some extracts ttom hia 
Lordship's judgment: — '' The question is,, 
whether there has been such an interference 
with the light and air reaching the plaintiff's 
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house as to cause material annoyance to thoee 
who occupy it. * * * Much must turn on 
the nature and locality of the windows, the 
supply of light to which has been interfered 
with. Persons who live in towns, and more 
especially in large cities, cannot expect to 
•enjoy continually the same unobstructed vo- 
lumes of light and air as fall to the lot of 
those who live in the country. • • • • 
That the effect of the defendant's building is 
to render the plaintiff's room less cheerful, 
especially during the winter months, I do not 
doubt. The direct rays of the sun do not now 
reach it, during that period of the year, for 
more than about forty minutes in the day, on 
an average, instead of about two hours and a 
half. But I cannot think that this is such an 
obstruction of light as to amount to a nui- 
eance." 

Patent— Joint Grantees, — Where a patent 
for an invention is granted to two or more per- 
sons in the usual form, each one may use the 
invention without the consent of the others. 
Mathers v. Green, Ch. Ap. 29. Lord Cran- 
worth, in reversing the decision of the Master 
Of the Rolls, said : " Is there then any implied 
contract, where two or more persons jointly 
obtain letters patent, that no one of them shall 
use the invention without the consent of the 
others, or if he does, that he shall use it for 
their joint benefit ? I can discover no princi- 
ple for such a doctrine. It would enable one 
of two patentees either to prevent the use of 
the invention altogether, or else to compel the 
other patentee to risk his skill and capital in 
the use of the invention on the terms of being 
accountable for half the profit, if profit should 
be made, without being able to call on his 
co-patentee for contribution if there should be 
loss." [The judgment does not appear to 
have touched on the rights of joint patentees 
to the profits made by granting licenses j but 
we apprehend that, in the absence of express 
contrac:, such profits must be equally divid- 
ed*— Ed. L. J.] 

Statute of FraudS'-Part Performance,— 
A landlord having verbally agreed with his 
tenant to grant him a lease for twenty-one 
years at an increased rent, with the option of 
purchasing the freehold, died before the exe- 



cution of the lease. Before his death the 
tenant had paid one quarterns rent at the 
increased rate : — Held, that this constituted a 
sufficient part performance of the agreement 
to take the case out of the Statute of Frauds, 
and specific performance was decreed. Nunn 
V. Fabian, Cb. Ap. 35. In this case the lease 
had actually been engrossed, «nd several 
appointments had been made to execute it; 
and on the last day that an appointment had 
been made, the proprietor of the property died 
suddenly. The draft of the lease, in the hand- 
writing of a clerk of deceased's solicitor, was 
produced. The Lord Chancellor, in deliver- 
ing judgment, relied chiefly upon the fact that 
the tenant had paid a quarter's rent at the 
increased rate stipulated in the lease, and this 
he thought was a clear part performance. 



Copyright — Alien — Temporary 
within ike Beaim — Colony — Canada. — An 
alien friend residing temporarily in any part 
of the British dominions, and during the time 
of such residence publishing in England a 
work, of which he is the author, acquires a 
copjrright under the 6 & 6 Vict. c. 45. And 
this is the case, although he may be residing 
in a British colony, with an independent legis- 
lature, under the laws of which he is not en- 
titled to copyright. Low o. Routledge, Gh. Ap. 
42. This was a case of considerable interest. 
Maria Cummins, a native of the United States, 
being desirous of acquiring a British copyright 
for a work of hers, called << Haunted Hearts,** 
transmitted the manuscript to Sampson Low 
& Co., for publication by them ; it having been 
arranged that she should, prior to such publi- 
cation, go to Montreal, and continue there 
until and during the publication of the work 
in England. Maria Cummins accordingly 
went to Montreal, and was living there at the 
time of the publication of " Haunted Hearts '' 
in London, on the 23rd May, 1864. The work 
was in two volumes, price 16s. In the same 
month, Routledge & Co., the defendants, 
brought out a cheap edition of the same work, 
price 28., and the plaintifi& filed a bill to re- 
strain the violation of the copyright It was 
admitted that the author had acquired no 
copyright under the Canadian OopyrigJU Act 
(4 & 5 Vict, c 61), but it was contended by 
the plaintiffs' counsel, that the Canadian Acts 
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could not affect her rights under the imperial 
law. The Canada Ocvemmeni Act. (3 ft 4 
Vict, c S6f B. 3) enacted that the Canadian 
Legislature shall have no power to make any 
laws '' repugnant to any Act of Parliament 
made or to be made." On behalf of the de- 
fendants, it was urged that 'Hhe expression 
referred to in the Canada Oovemment Acij 
means that the Canadian Legislature shall 
make no law repugnant to anj imperial Act 
in existence at the time when such law might 
be made ; but the Canadian L^slatnre could 
not be su|^)06ed to foresee what Act.- ihe Im- 
perial L^slatUre might pass at any future 
time. The Copyright Act (5 & 6 Vict. c. 
45) cannot by a side wind repeal the Canadian 
Copyright Act, The general words * all colo- 
nies,' in the 2nd section of the English Act, 
do not include such colonies as have an inde- 
pendent l^slature/' Sir G. J. Turner, L.J., 
in delivering judgment, dispoeed of this argu- 
ment as follows: — ''A more plausible argu. 
ment on the part of the defendants was this : 
It was said that by a Canadian statute an alien 
coming into Canada for the purpose of publish- 
ing a work, and publishing it there, would not 
be entitled to copjrright in the work so pub- 
lished; and it was insisted that an alien com- 
ing into Canada could acquire only such rights 
as are given by the law of Canada, and could 
not, therefore, be entitled to copyright; and 
some cases were cited in support of this argu- 
ment. On examining these cases, however, 
they will be found to decide no more than this : 
— that as to aliens coming within the British 
Colonies, their civil rights within the colonies 
depend upon the colonial laws; they decide 
nothing as to the civil rights of aliens beyond 
the limits of the colonies. This argument on 
the part of the defendants is, in truth, founded 
on a confbsion between the rights of an alien as 
ft sabject of the colony, and his rights as a sub- 
ject of the Crown. Every alien coming into a 
British colony becomes temporarily a subject 
of the Crown — bound by, subject to, and en- 
titled to the benefit of the laws which affect all 
British subjects. He has obligations and 
lights both within and beyond the colony into 
which he comes. As to his rights within the 
colony he may well be bound by its laws, bat 
ft8 to his rights beyond the colony he cannot 



be afi^ected by those laws; for the laws of a 
colony cannot extend beyond its territorial 
limito." 

Sale — Nuisance, — H. sold land to persons 
wjio were described in the conveyance as cop- 
per-smelters and copartners, and as purchas- 
ing for the purposes of the partnership ; and 
who, between the contract and conveyance, 
nearly completed smelting works on the land?. 
H. subsequently sold neighbouring land to the 
Plaintiff, who bought with full notice of the 
existence of the copperworkg. The plaintiff 
recovered judgment at law, with substantial 
damages, for injury done to this land by the 
smoke of the works, and then filed his bill for 
an injunction. F. C, Wood held that the 
plaintiffs having came to thenuisanecj did not 
disentitle him to equitable relief, and that H/s 
having sold the site of the works, mth full 
knowledge thai such works would be erected on 
it^ did not disentitle him, or those claiming 
under him, to complain of any nuisance which 
the works might occasion, and his Honour 
granted an interlocutory injunction : Held, on 
appeal, that the injunction had been rightly 
granted. Tipping ». St. Helen's Smelting Co. 
Ch. Ap. 66. 

ApplieaHon for Shares — Minute Book — 
Entry. — A director of a company signed the 
articles of association as a holder of twenty- 
five shares, but applied for fifty shares, which 
was the qualification of a director under the 
articles. No allotment. of shares was made : 
HM, varying the decision of the Master of 
the Rolls, that he was a contributory, for 
twenty-five shares only. 

A resolution was passed at a meeting of 
directors, reciting a list of shareholders, in 
which the Appellant, who was a director, was 
put down for fifty shares. The Appellant was 
not present at the meeting, and denied all 
knowledge of the resolution, although he was 
present at the next subsequent meeting:— 
Heldf in the absence of proof that the minutes 
of the previous meeting were duly read and 
confirmed at the subsequent meeting (which 
it appeared was not always done), that the 
Appellant was not bound by the insertion of. 
his name for fifty shares. Tothill's Case, In 
re Llanharry Hematite Iron Co. Ch. Ap. 86. 
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Demurrer — Bes Judicata. — ^Demurrer will 
not he to a bill on the ground of res judieatOf 
unless it avers that everythiDg in controversy 
as the foundation of relief was also in contro- 
versy in the former suit. Cbanworth, L.C., 
said : " I could not find, upon looking at all 
the authorities to which I had recourse, an 
instance of a demurrer to a bill upon euch a 
ground as a former dismissal. I take it to be so 
for this reason, that it never can happen with- 
out averments, which are not likely to be in- 
troduced, that everything that was in contro- 
versy in the second suit as the foundation for 
the relief sought, was also in controversy in 
the first. That is a very clear principle, and 
upon that principle I think the demurrer 
must be overruled.' * Moss v. Anglo-Egyptian 
Navigation Go. Ch. Ap. p. 108. 

Act of Bankruptcy — Fraudulent Assign- 
menU — An assignment by a trader of all his 
property, as security for an advance of money 
which he afterwards applies in payment of 
existing debts, is not necessarily fraudulent 
within the meaning of the Bankruptcy Acta. 
In order to make such an assignment fraudu- 
lent, the lender must be aware that the bor- 
rower's object was to defeat or delay his 
creditors. Such an assignment cannot be an 
act of bankruptcy unless it is also void as 
l)erag fraudulent. 

•Lord Cranworth observed: '^This is an 
impcnrtaat general question. I do not think 
there has been any act of bankruptcy here* 
It appears that Mrs. Colemere, the alleged 
bankrupt, was carrying on a [small business in 
the beginning of this year. She was no doubt 
in embarrassed circumstances. How far that 
was known to others does not appear very 
clearly, but she applied in the month of April 
to her solicitor, Mr. Salter^ to try and efiect 
through him a loan of money. Mr. Sdtier 
had in his hands £200 belonging to another 
client of his of the name of CarsUyj for the 
purpose of putting* it out at interest ; and in 
order to further the views of the client who 
wanted to borrow, and at the same time the 
views of his client who wanted to lend, Mr. 
Salter agreed that he would invest £160, part 
of Carslei^s money, on loan to Mrs. Colemere, 
upon an assignment to him of all her stock-in- 
jtxude, and all her property, by way of security. 



Five weeks afterwards, the stock and goodwill 
of Mrs. Colemere were sold to another person, 
and she was manifestly insolvent. The Act, 
12 and 13 Vic. c. 106, s. 67, says, that if any 
trader shall make, or cause to be made, any 
fraudulent grant or conveyance of any of his 
lands, tenements, goods, or chattels, he shall 
be deemed to have committed an act of bank- 
ruptcy. This was a very old enactment, re- 
peated from time to time in the successive 
Acts J and it was held that any assignment 
made by a trader of all his goods was fraudu. 
lent, because it prevented him from carrying 
on his trade, and so, that whenever a trader 
had assigned all his goods, he had committed 
an act of bankruptcy. But to this general 
doctrine a very reasonable qualification has 
been introduced, that the assignment to be 
fraudulent must be an assignment, not for 
the purpose of raising money to enable the 
trader to go on with his trade, but for the pur. 
pose of paying some favored creditor, or 
making some payments to all his creditors, 
otherwise than through the Court of Bank- 
ruptcy. In either of these cases it is an act 
of bankruptcy. But if it is for the purpose of 
enabling him to raise money to go on with his 
trade, that cannot be called a fraudulent act, 
as tending to defeat and delay his creditors, 
for it probably is, or may be, the wisest step 
he could take to promote the interest of his 
creditors. Now, in this case I think upon 
the facts I must come to this conclusion — oer- 
tainly that Mr. CarsUy did not know that he 
was lending this money for any fraudulent 
purpose of delaying creditors ; and I think I 
must also come to the conclusion that neither 
was that known to Mr. Salter, who was his 
solicitor, and also the solicitor of Mrs. Cole- 
mertj the trader. It was said that what was 
known to the client must have been known to 
to the solicitor. That must be taken with 
great qualification. Certainly, when a solici- 
tor is acting for both parties, facts that are 
important to the matter in hand, and which 
are known to the solicitor, may be said to be 
known to both parties ; but it is carrying that 
proposition a great deal further to say that all 
facts known to the client are to be taken as 
known to the solicitor ; and to say that a fact 
not connected with the loan of the money, a 
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mere intention in the mind of tbe borrower, 
if it ezifitedy as to how she intended to dispose 
of the money which she borrowed when she 
got it, should be known to the solicitor, seems 
to me to be preposterous. I assent to the 
doctrine as laid down by Mr Justice Wtllefy 
which appears to me to be very correctly put : 
' A person dealing bend fide with the bankrupt 
would be safe. Unless he knows, or from the 
yery nature of the transaction must be taken 
necessarily to hare known, that the object 
was to defeat and delay the creditors, the deed 
cannot be impeached.' '' In re Golemere, Ch. 
Ap. 128. 

EQUITT CASES. 

Bill of Exchange — Indortemeni ^' in need** 
—Notice of Dishonour. — A bill of exchange, 
the drawer and acceptor of which became 
bankrupt before it fell due, was indorsed by 
the Leeds Banking Company to Messrs. P., of 
Liverpool, payable ^'in need'' at a bank in 
London. When it fell due, it was presented 
by Messrs. P.'s agent in London at the banks 
notified for payment by the acceptor and indor- 
aer, and dishonoured at both banks. Messrs. 
P.'b agent then sent notice of the dishonour^ 
by post, to Messrs. P., at Liverpool ; and they, 
bj post, sent notice to the liquidator of the 
Leeds Banking Company, which was being 
wound up. Upon claim against the Leeds 
Banking Company, under the winding-up, in 
reipectofthe bill: 

Eddy that the indorsement '^ in need" con- 
stituted the bank notified " in need " agents of 
the indorsers for payment only, and not agents 
for notice of dishonou rgenerally ; and there- 
fore that notice to them of dishonour by the 
acceptor was not notice to the indorsers. That 
prsaentation for payment to an indorser is 
not j?er se notice of dishonour by the acceptor -, 
and, that the rule allowing a day for each step 
in presentation and notice applies only as 
between the parties to a bill, and does not 
^?e a day for communication between the 
agent of the holder of a bill and such holder 
who resides at a distance ; and, therefore, the 
Court disallowed the claim. In re Leeds 
Banking Co. Eq. 1. 

TntgUe-'^lMXriUty-' Frauds Solieiicr.--- 



A trustee is liable for the loss of a trust fund 
caused by the fraudulent act of his solicitor, 
although in employing such solicitor he may 
have exercised ordinary care and discretion. 
Bostock V. Floyer, Eq. 26. In this case the 
trustee had handed the sum of £400, trust 
money, to his solicitor, a person of good char- 
acter and extensive practice, who professed to 
invest the sum on a mortgage, and deposited 
with the trustee a bundle of deeds and docu- 
ments relating to the title. He, moreover, 
paid the interest regularly up to the time of 
his death, ten years afterwards, when it was 
discovered that he had applied the money to 
his own use. The Master of the Rolls, Sir J. 
Romilly, said :— ^' The case is too clear for'ai^ 
gument ; the liability of the trustee is a matter 
of every day occurrence in the Court • * This 
is simply the case of a person employing his 
servant to do an act, and the servant deceiving 
him ', and any loss so occasioned must fall on 
the employer, and not on the eesiui que trtuL 
Of the two innocent persons, therefore, one of 
whom must suffer by the wrongful acts of the 
solicitor, the loss must fall on the trustee who 
employed him, and did not take all the pre- 
cautions be might have taken against being 
deceived. The fund must be replaced with 
interest at 4 per cent." 

Injunction — Boca-d of Health, — An injunc- 
tion was granted on the 6th of March, restrain- 
ing a local board of health from causing or 
permitting sewage, or water polluted therewith, 
to pass through drains or channels under their 
control into a river, to the injury of the plain- 
tiff, a miller, residing about three miles below 
the outfall of the works of the local board. 
Execution of the order was stayed till the let 
of July. The Company did not, subsequently 
to the 1st of July, stop the flow of sewage into 
the river, but alleged that they had not yet 
succeeded in discovering a mode of deodoriz- 
ing the sewage — that compliance with the 
order was practically impossible, without stop- 
ping the drainage of the town, which would 
expose them to hostile proceedings at law and 
equity, and compel them to infiinge an Act 
of Parliament ; that there had been no wilful 
default, and that a sequestration would be 
incffeotual, as the property of the board was 
all public property — injurious to the public, 
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as preventiDg the board from discharging their 
duties— and futile, as it would compel the 
members of the board to resign i^-Hddj 
that there had been a gross and wilful 
contempt, and sequestration ordered to issue. 
Spokes V. Banbury Board of Health, Eq. 42. 
Vice-Chancellor Wood remarked in his judg- 
ment, 'Hhat the rights of those who are 
injured cannot depend upon the question of 
whether it be one or many who inflict the 
injury. First, take the case of an individual: 
see how it would stand, and whether there 
would not be a deliberate breach of the injunc- 
tion. Suppose a man, for his own convenience, 
for the purpose of getting rid of his own 
sewage, something that annoys him, throws 
it into his neighbour's yard, or into his 
neighbour's river, and that he is ordered by 
the Court not to permit the sewage under his 
control to pass into his neighbour's river, to 
his annoyance. Suppose that he afterwards 
comes here, telling the Court that he has con- 
sulted most eminent chemical authorities," and 
has done the best he can during a long con- 
tinuance of inquiry, but that he has found out 
there is no possible mode by which he can 
deodorize the sewage, or at least that he has 
not yet arrived at or discovered it, and there- 
fore that he has not ceased to pour that sewage 
into the river or upon his neighbour's proper- 
ty; that he pours it into the river because he 
does not find it pleasant or agreeable to retain 
it; that he means to continue to pour it into 
the river un^ he shall find out something 
that will deodorise it; and then asks the 
Court to stay its proceedings until that is done. 
Would not that be a most outrageous breach 
of the order, and a flagrant contempt, for 
which the only proceeding the Court could 
take would be to order committal ?" 

Judge Advocate Rolt, ^Harper's Weekly 
of Sept. 22d, rebuts the charge that Judge 
Advocate Holt was in league with base men 
to injure Jefpbrsok Davis by evidence which 
he knew to be false. It appears that Saittord 
CoNOVBB (the same, we believe, who made 
himself notorious in Canada) offered to fur- 
nish Mr. Holt with important evidence of the 
complicity of Davis and Clat, and was 
accordingly engaged to collect the testimony. 
But the depositions thus obtained, when tested, 



were contradicted by those by whom they 
purported to have been made, and Covover 
disappeared. 



Pckch's Legal LfTELLioBKCE. — ^We have 
received numerous inquiries about the Vaca- 
tion Judge in Chambers. Our l^al young 
man has undertaken to give our readers all 
the necessary informatiou. 

The Vacati(Ni Judge is the only Judge left 
in tovm during vacation. He is the ^ last 
rose of summer left blooming alone, all his 
pleasant companions are faded and gone." 

It is, generally speaking, a punishment 
(the only one which can be inflicted upon so 
high a legal functionary) for bad behaviour 
during term time, and is, evidently, the 
\ ery opposite of college rustication. 

His duties are light, but this is small com- 
pensation for the long imprisonment. He 
spends his time in starting imaginary objec- 
tions, in taking notes of ideal cases, in mak- 
ing speeches to himself before the looking- 
glass, and in summing-up I 

When tired of this, he plays leap-frog with 
the chairs, and dashes his wig. 

After luncheon, he amuses himself by play- 
ing on a small comb through a piece of brown 
paper. Smoking is strictly prohibited in 
Chambers, but his Lordship is not unsuccess- 
ful in keeping on the windy side of the law, 
by putting his head out of the window in or- 
der to enjoy the fragrant Havannah. At 
seven o'clock his dinner is brought to him, 
and after that he is allowed one turn on a 
bartel-organ. At ten o'clock he dngs a little 
thing of Sir Boukdell Palmer's compositioii, 
and retires gracefuUy to his couch, which has 
been prepared for him at an earlier hour. 

Anybody may look in and see the Vacation 
Judge, on payment of a small fee to the clerk 
in the outer office. The Vacation Judge ii 
quite quiet, and will talk to a visitor through 
the bars of his window, or through the key- 
hole of his chamber door, with much playful- 
ness and good temper. 

Give him a joke to crack and he will evince 
his gratitude in his own peculiar fisishion. 

Such, for the instruction of your readers, 
is the amount of information which I can give 
you about the Vacation Judge. 



Kovember, 1866.] 



LOWER CANADA LAW JOURNAL. 



97 



WU ^mtt (SBnads ^m ^oitriuil* 



VoL.n. NOVEMBER, 1866. No. 6. 



THE EXTRADITION OF LAMIRANDB. 

iSeeond NoHccI 

Od the 28th of August, when Mr. Justice 
Drummoxd had finished reading the state- 
ment or judgment which appeared in our Lost 
hsney he adjourned the iurther consideration 
of the case to the 24th of September following. 
The Saturday Review^ and other Elnglish jour- 
nals, have expressed surprise at this long 
postponement. It does indeed seem rather sin- 
gular that the learned Judge should have fixed 
eo distant a daj, especially as the full court 
of Queen's Bench was about to sit in appeal 
at Montreal, on the Ist of September. How- 
ever, the inquiry, as we have stated, was 
a/ljoamed to the 24th of September, when the 
September term of the Court of Queen's 
Bench, sitting on the Crown side, commenced, 
Mr. Justice Druxxond himself presiding. 
The Judge on that day formally exonerated 
Mr. Deputy Sheriff SjUTborn from any blame 
in the matter, that gentleman having been in 
ignorance of the proceedings for habeas corpuB, 
when he signed the order for the juler to 
hand over the prisoner under the Governor's 
warrant. Mr. Schiller, the Deputy Clerk of 
the Crown, was also exculpated, on the ground 
that be had simply acted in obedience to 
instructions. The learned Judge, in his ad- 
dress to the Grand Jury, directed the attention 
of that body to the carrying away of Laxir- 
AKDs, and strongly urged the necessity for an 
investigation. 

Mr. Justice Dritxxond then produced two 
copies of the Montreal Oazetie^ one of which 
contained the letter of Mr. Ramsat, reprinted 
in our last issue, and the other contained 
another letter written by that gentleman, criti- 
cising the Judge's statement of the case, and 
censuring him for not issuing the writ at once, 
when application was made to him. These 
letters were printed in the Oazette over Mr. 
Rajcsat's signature. The learned Judge 
having ordered the papers to be filed, inquired 
of Mr. Raxsat whether he was the author of 



the letters. This question Mr. Raxsat de^ 
clined to answer, unless informed of the object. 
The Judge then directed that subpoenas 
should be issued, requiring the attendance of 
Messrs. Lowi and Chaxbrrliv, proprietors of 
the Gazette, on the following morning. His 
Honor declined to proceed with business till 
the matter of <' discipline " was settled, and 
adjourned the Court. 

On the morning of the 25th, Messrs Lowb 
and Chaxbbrliv failed to appear — ^not, we 
believe, through want of respect for the Court, 
but on account of what they conceived to be 
informality in the subpoenas ordering their 
attendance. No further proceedings, however, 
were adopted with respect to them, but the 
Judge stated that he must now treat the 
matter in a less lenient manner, and ordered 
a rule to issue against Mr. Raxsat, returnable 
on Thursday, the 27th of September. Mr. 
Raxsat expressed his readiness to reply at 
once, but the Judge would not alter the order. 
Further, his Honor waived the objection he 
had apparently entertained on the previous 
day, to Mr. Raxsat's representing the Attor- 
KST General, and the business of the term 
was proceeded with. 

It would be idle to deny that the general 
impression of the bar on that morning was, 
that the Judge had receded from the position 
he had taken up, and that the matter was 
not to be carried further. Insinuaticms were 
even made that the influence of the Attorney- 
General had been brought to bear upon the 
Judge to induce him to give way, and an 
article appeared soon after in Le PayM on the 
subject, which gave so much ofl^nce to Mr. 
Justice Druxxokd that he ordered a rule to 
issue against Mr. Lusiovak, the editor of that 
journal, to show cause why he should not be 
held in contempt of Court. 

In the meantime, the argument on the rule 
against Mr. Raxsat was adjourned from week 
to week, on the plea that public business must 
not be interrupted by taking up a matter of 
discipline ; and Mr. LusioirAif having appeared 
and put in a written reply, the argument on 
the rule against him w|u fixed for the same 
day as the other, and also adjourned from 
time to time. At the date we write this, (Oct. 
22) the argument has been fixed for Wednes- 
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day the 24th Oct. ; and we trust to be able to 
give some account of what transpires in our 
next issue. 

We have now to revert to the action taken 
by the Grand Jury. In his charge, at the 
commencement of the term, Mr. Justice 
Drummovd instructed that body as follows: — 

<^In the investigation of any charge, either 
on an indictment, or for the purpose of a pre- 
sentment, you can receive no evidence other 
than such as is given by witnesiet produced 
and ewcm before youy or Junmhed by eonfee- 
jum fMidt upon tfoluniary examinaUon before 
# magMraMef or by other legal doeumeniary 
eeidenee. No qffidamie or depotitione ehoidd 
be received by you in evidence, except tuck a* 
contain dying declaraHoni in eaeee qf aUeged 
murder and manBlaughter. Even these should 
not be read as evidence before you, without 
previous consultation with the Counsel for 
the Crown, or in his absence, with the Clerk 
of the Crown, or by pemUieion of the Court. 

If, however, you deem it proper to make 
any such presehtment, you should annex 
notee of the eoidence taken in eupport of it, 
iigned by your foremanf and you should not 
announce in open Court the name qf the pereon 
accused; while the Court, if, in tit disereHon 
it shoidd order further proceedings, ufould be 
bound to prevent publicity being given to the 
proceedings of such a presentment, until an 
arrest had been effected.^* 

Nevertheless, the gentlemen of the Grand 
Jury thought proper to prepare a series of 
interrogatories which they sent to the Attor- 
NBT Gbkeral, the Solicitor Gbhbral, and 
also to Mr. Godlst, Civil Secretary, and Mr. 
#AUTHiBR, Consul General of France. These 
interrogatories required the gentlemen above 
named to state all they knew about the Lamir- 
AMDi case, and, as might be expected, they 
unanimously declined to reply. The only 
evidence in fact obtained by the Grand Jury 
was a deposition made by Mr. Doutrb, Q.C, 
detailing the facta of the case ; and reflecting 
rather severely upon the part taken in it by 
Mr. Rahbat. 

The Grand Jury having made their present- 
ment, with copies of the correspondence and 
Mr. Doutrb' s deposition, Mr. Justice Drum- 
MOKD (Oct. 13) adverted in Court to the extra- 



ordinary course adopted by the Jury, in send- 
ing interrogatories to the ofiQcers of state and 
even to the Gotbrvor GBmaAL, instead of 
applying to the Court to enforce the attendance 
before them of such witnesses as they might 
require. 

The inquiry by the Grand Juiy, therefore, 
proved wholly abortive-^-a result not surpri^ 
ing, when we reflect on the difficultieB which 
must attend an investigation of this sort b}' 
men ignorant of the first principleB of law. 

We mentioned in our last impression that 
Lamiravdb had been taken to Paris, notwith- 
standing the efforts of Mr. Doutrb'b eorrespoo- 
dents in London to detun him. It appears^ 
besides the embarrassment occasioned by the 
absence of the Judges from London during va- 
cation, that the telegrams sent from this side by 
the GovBRNOR Gbnbral and Mr. Doutrbi, were 
too meagre to admit of an aflSdavit being 
founded upon them, and Lord Carnartok, the 
Secretary of State for the Colonies, with singu- 
lar indifference, neither telegraphed for more 
information, nor authorised the detention of 
the prisoner till the mail should arrive. The 
case, however, has since been taken up bj 
the English press, which, almost without a 
dissenting voice, has loudly denounced the 
carrying away of Laxirandb, and urged that 
he should be restored to the jurisdiction ot 
our courts. Copies of all the documents con- 
nected with the case have been transmitted 
to the Home authorities, and the Gotbritor 
Gbitbral has no doubt 'been called upon for 
a full explanation. In the meantime, it is 
stated that the French authorities have been 
requested by the English Government to post 
pone the trial of Lamirakde. 



THE GRAND JURY SYSTEM. 

The attention of the English public has 
again been drawn to the consideration of the 
utility or inutility of grand juries. The juries 
themselves throughout the country have ol 
late been complaining of the unnecessary de- 
mands made upon their time. At the Mid- 
dlesex Sessions recently, the grand jury made 
a presentment to the effect that they did not 
think a grand jury was of the least use. They 
urged that the cases all underwent prelimi- 
nary examination by professional men, and 
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therefore there was no need of the services of 
a grand jury. The Judge promised to forward 
their presentment to the proper quarter. So, 
too, at the last session of the Central Criminal 
Court of London, the grand jury expressed 
their firm conviction that the functions which 
^hey had ifeen discharging were useless, and 
that the ends of justice would in no way 
be defeated, if bills of indictment ceased to 
be subjected to this preliminary examina- 
tion. 

When men are dragged together against 
their will, to do what they believe to be totally 
superfluous and unnecessary, it is not to be 
expected that their faculties will be even mod- 
erately roused into activity while engaged in 
such duties. It is therefore not to be wonder- 
ed at, that the jury last referred to should 
have backed up their own confession of their 
inefficiency, by committing an error with sin- 
gular consequences. A man was charged 
before them with committing an unnatural 
offence, and although there seems to have 
been little room to question his guilt, the 
grand jury rejected the bill. By a strange 
mistake, however, the words " a true bill," 
were endorsed on the indictment, instead of 
^' no bill," and the prisoner was placed on his 
trial, convicted, and sentenced to ten years' 
penal servitude. Subsequently, the attention 
of the foreman being directed to the report of 
the trial in the newspapers, he attended in 
Court, and made an lUGB lavit that the grand 
jury had rejected the bill. As, however, the 
bill and subsequent proceedings were all regu- 
lar, the Judge could not interfere, and it only 
remained to communicate the facts to the 
Home Secretary. It is expected that a par- 
don will be granted to the convict in the gene- 
ral interest of justice. 

Another singular instance occurred at 
Clerkenwell. A man and woman being 
jointly charged with robbing furnished lodg- 
ings, the grand jury found a true bill against 
the man, but ignored the bill as against the 
woman. With the natural indolence of men 
engaged in what they believe a useless task, 
they omitted to strike out the female prisoner's 
name. She was accordingly arraigned, plead- 
ed yuUtyj and sentenced to a term of imprison- 
ment. At the last moment, however, the 



error was discovered, and the woman, to her 
great astonishment, set at liberty. 

At the last term of the Court of Queen's 
Bench at Montreal, the grand jury found a 
true bill again H a prisoner, on an indictment 
which lacked the necessary signature, with- 
out observing the defect. And, it may here 
be not out of place to notice, though we 
do it without expressing any opinion on 
the merits of the case, at the previous 
term a number of true bills were found 
against a gentleman, who has since published 
a pamphlet loudly denouncing the iniquity 
of secret inlictments by grand juries, as 
affoiding facilities for concocting conspiracies, 
and gratifying private animosities. 

These incidents have revived the discussion 
as to the expediency of the grand jury system, 
and the wakeful English public will probably 
not allow the matter to rest till the subject 
has been thoroughly weighed and examined. 
We see little to be urged in favour of the sys-. 
tern. The gentlemen who act as grand jurors 
are utterly ignorant of the rules of evidence, 
and the first principles of criminal law. Or, 
if they have any ideas on the subject, it is 
probable that they are of vich a nature as 
rather to mislead than to aid them. We 
have just seen the way in which a grand jury 
attempted to investigate the Lihibakdb case ; 
and as for the presentments with which these 
bodies usually wind up their functions, it is 
well known that they are invariably received 
by the public with the utmost indifference. 



THE PRICE OP JUSTICE. 



"JTuUi vendemtUf mUH tieoahimui ami diff^remui 

jnttUiam, vtl reefuM."— Mi " 

zzix. 



jmtUiamt vtl reefuM."— Magita Chabta, Cap. 



'* To none iliftll we mU, to none deny or delmy right 
orjnctioe." 

Upwards of six centuries and a half ago^ this 
sentiment was expressed in written words as 
one of the settled axioms of the English Con- 
stitution, and thirty-nine times since have the 
Kings of England sworn to abide by the pro- 
mise of their predecessor. 

Then, it was necessary to oppose it to open 
bribery, Uranny and corruption. Since, the 
nations nave been growing in learning, in 
wealth, and in civilization ; until now th a 
sense of freedom and of justice is so deeply 
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ingrafted in the breast of every citusen of the 
great civilized states of to-day, that any such 
gross neglect or fraud in the administration 
of Justice, as was of a mmon occurrence some 
hundred years ago, would at once be rectified 
by the common voice or power of the people. 
But there are more ways of selling justice 
khan doling it out at so much per judgment 
If the aid of the enforcing hand of the law be 
so entrenched with costs and disbursements 
as to be only accessible to the rich| is that 
not virtually a selling of justice to those who 
can afford to pay for it ? Is not the poor man, 
by these means, as thoroughly debarred his 
rights as in the old days of iron, when might 
was right, and strong-handed castled injustice 
rode it rough-shod over the lands of our an- 
cestors? And making the costs of obtaining 
a judgment, often proverbially an uncertain 
one, as heavy as they are at present in Lower 
Canada, is a lengthening out of the reign of 
injustice into days of liberal and enlightened 
thought — ^when justice should be had for the 
asking— unworthy of a free people. 

There is scarcely a practising advocate in 
the country who has not met with numerous 
instances in which poor men have been deter- 
red from prosecuting just cUums, by the large 
disbursements which they would be obliged 
to make in order to obtain a judgment against 
their debtor — disbursements which they would 
willingly make, if they were able ; but which 
come upon them in the hour of their sorest 
need, and when they most require all the aid 
and support of the law. 

" Taxes on Justice," says Dr. Heron, in 
his Introduction to the History of Jurispru- 
dence, '^ are unjust and indefensible upon the 
sound principles of juridical science." Mr. 
Hume considered the whole machinery of 
government to have as its sole aim the distri- 
bution of justice, while Lord Brougham has 
forcibly expressed the same idea, in saying 
that << the end of the whole paraphernalia 
of king, lords, commons, army and navy, 
is to place twelve honest men in a jury- 
box. " 

We pay taxes, to quote again from Dr. 
Heron, for the security afforded h^ govern- 
ment to our properties and liberties, and it is 
worse^than absurd to discourage, by a tax, the 



very means by which an injured subject seeks 
redress through the laws of the realm. 

In the old times every sovereign kept up 
his revenue as best he could, and no meane 
seemed easier or less obnoxious to the people 
than a tax upon suitors. To the rude reasoo- 
ers of those days nothing appeared i^ore equit- 
able than that he who got a right enforced 
should pay for it, inasmuch as he reaped 
the principal advantage from it. From them 
was hidden the fallacy in this argument which 
is clear to us. By courts of law, supported 
by public authority, and backed by public 
might, the rights of all are protected, and eve- 
ry judgment, often obtained after long con- 
testation and great costs,) is a new rivet serv- 
ing to fix the rights and liberties of all. There- 
fore, the parties who sufibr some injury to 
their rights ought not to defhiy the expense of 
the public justice by which they are redressed ] 
for they are the persons who have been 
least benefittedji)y the protection of the law. 
As Bentham says, " the protection which the 
law aflfords them is not complete, since they 
have been obliged to resort to a court of jus- 
tice to execute their rights and maintain 
them against infringement, whilst the remain- 
der of the public have enjoyed the immunity 
from injury conferred by the law and its tri- 
bunals, without the inconveniences of an 
appeal to them." 

A tax upon the administration of justice U 
a direct reward ofiered for injustice. Is it 
right f Is there not an inconsistency and want 
of sound ratiocination in this, that the same 
legislators should at the same time give 
rewards for informers, and impose taxes on 
justice, or, in other words, throw difficulties 
in the way of the legal redress for wrongs ? 
Courts of justice should be paid for out of the 
general taxation, in the same way as the army 
and navy: for every man has as great an 
interest that justice should be upheld in the 
land as the parties actually in the case. 
In fact, were it possible, it would be meet that 
private as well as public wrongs should be 
settled entirely at the public expense. But 
this can never be ; for there must always be 
some who make it their business to manage 
legal proceedings, and these, if paid by the 
state could not be expected to be as deeply 
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interested, or have the same zeal |iq ia divi- 
dual cases as if personally interested in the 
result. Let, then, the public machinerf of 
justice be paid for out of the public treasury ; 
and let private suitors retain their owu legal 
advisers. But this wiU encourage useless and 
annoying litigation^ some vill reply. Not at 
all. No doubt many more cases vnW be tried, 
but justice demands that there should, for 
niany are now debarred from prosecuting just 
claims. If the sole end of administrative law 
!« to do away with litigation, why then shut 
up the courts of justice at once ; but if its 
aim be to establish right, what matter a few 
more cases in the courts, and a little more 
work for the legal functionaries, provided 
justice be done; and the loser in the cause 
having to pay the retainers on both sides, and 
a stringent law against the common barrator 
(annoying litigator) will always be a sufficient 
check against useless litigation. 

In Lower Canada the administration of 
justice is sadly trammelled by law costs, 
and, as I have attempted to prove, there is a 
crying need oi a reform. Let, then, some prac- 
tical legislator, at the next session of parlia- 
ment, take the matter in hand, and introduce 
a bill to do away with,or at all events lighten, 
the burden of the existing tariifof law costs; 
and, if he succeeds in carrying it, he will have 
the satisfaction of feeling that he has attained 
the proudest position that a statesman can 
reach, that of a real benefactor of his coun- 
try ; while let every one who opposes it re- 
member that to him may be applied these 
powerful words of Jeremy Bentham : — "The 
<^tesman who contributes to put justice out 
of reach, the financier who comes into the 
hoiLse with a law-tax in his hand, is an acces- 
sory after the fact to every crime: every 
villain may hail him brother, every swindler 
may boast of him as an accomplice. To apply 
this to intentions would be calumny and ex- 
travagance ; but as far as consequences only 
are concerned, clear of criminal conscious- 
ness, it is incontrovertible and naked truth." 

WYVANT. 



NOTICES OF NEW PUBLICATIONS. 

The American Law Review. — The first num- 
ber of this new legal Quarterly, published by 



Messrs. Little, Brown A Co., of Boston, augurs 
well for the success of the undertaking. The 
editorial labour has been performed with great 
care and ability, and the contents are such as 
to render the Review a welcome visitant. The 
October number embraces articles on legal 
subjects. United States Cases, Digest of Eng- 
lish Law Reports, Notices of New Publications, 
Summary of Events, Lists of the Judiciary, 
and other interesting and valuable informa- 
tion. We cordially commend the Reciew to 
the reader who wishes to be weU informed of 
what is passing in the neighbouring republic 

Secret Ikdictmexts by Grand Jcries. — 
We have barely had time to glance over this 
pamphlet, written by Mr. Ashley Hibbard, of 
Montreal. It is mainly a narrative of the pro- 
ceedings in cases in which Mr. Hibbard was 
personally conc^ned, and which the writer 
uses to illustrate the evils of secret indictments 
by grand juries — a system which, he believep, 
affords facilities for carrying out conspiracies. 

Chaxges in the Law effected by the 
Code, — We have before us two treatises on 
this subject ; one by Mr. Girouard, publish- 
ed in the Montreal Gazeiiej and the other, a 
pamphlet published by Mr. McCord, who for 
some time acted as English secretary to the 
Codification Commission. These treatises 
will be found useful in assisting the student 
to comprehend and master the chaDge?; which 
have been made in our law by the Civil Co<ie 
now in force. 



SUMMARY OF CURRENT EVENTS. 

Queen r. Burrows. — An interesting trial 
for manslaughter took place, at Montreal, on 
the 16th and 17th of OctoVjer. The facts were 
these : — During the night of the 30th August, 
Mr. John G. Burrows, a gentleman residing 
with his sister in Montrose Terrace, Drum- 
mond Street, was twice called up by his sister, 
who was informed by the servant maid, that 
she had heard a noise as of some one scraping 
at her window in the basement, and had ob- 
serve^l a man outside working at the wire 
screen. On the first occasion, Mr. Burrow<« 
took a lamp and searched the house, but saw 
no one. On the second alarm, Mr. Burrows 
armed himself with a revolver, and again de- 
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pcended to the senrHnt's room. 8«eing,a man 
in the act either of getting in eft out of the 
window, and supposing him to be a bui|;lar, 
Mr. B. fired, and by a singular &tality the 
intruder was mortally wounded, and died 
almost instantaneously. It turned out that 
the intruder was one Felix Prior, a coachman, 
and a man of good character, who could hardly 
be suspected of burglarious intention . Never- 
theless, the wire screen was found to have been 
forced open, and although the body was found 
some paces from the window, lying in the close, 
yet the evidence of Dr. Reddy was to the effect 
that the deceased, if he were in the act, or 
had the intention, of retreating at the time the 
ball struck him, might have staggered forward 
that distance, from the impulse of previous 
volition. The wound, moreover, indicated that 
the ball had been fired by a person on a level 
with the deceased, a fact which flavoured the 
hypothesis that Prior was actually on a table 
below the window, inside the apartment, at 
the time the shot was fired. 

Mr. Burrows, of course, immediately gave 
himseli up. An inquest was held, and a ver- 
dict obtained that Mr. Burrows killed the 
deceased in the defence of his life and pro- 
perty. This verdict seeming to leave an im- 
putation on the memory of Prior, proved very 
distasteful to his friends and relatives, though, 
it must be observed, that the real motive of 
Prior in endeavouring to enter the room has 
never been cleared up. 

At the last term of the Court of Queen's 
Bench, Mr. Burrows was indicted before the 
grand jury, and a true bill found for man- 
slaughter. Messrs. Kerr and Houghton were 
his counsel at the trial, Mr. Devlin appearing 
for the private prosecution. No new facts 
were elicited at the trial, and the jury found 
a verdict of excusable homicide, notjiuHfiablef 
thereby clearing the character of the deceased 
from the imputation of felonious intention. 

The Montreal Bar. — The first examina- 
tions of candidates, under the amended by- 
laws, for admission to practice and study, 
took place on the 16th of October. The ex- 
aminations, after this year, are to be held quar- 
terly, and m\\ be conducted by a number of 
sub-committees. 



AOmSSIOKS TO STITDT. 

The following are the names of the gen- 
tlemen who have been admitted to the studj 
of the law, by the Montreal Board <^ Exam- 
iners, since the 1st day of May, 1866. 

Henry C. 8t Pierre 7th May. 

Emile Fauteux " 

Gustave Pich* " 

Arthur Lacoete " 

A. F. D'Eschambeault << 

Adolphe Daoust '' 

R.M. Howaid " 

Stanislas C6t4 4th June. 

A.Roi " 

M. B. Bethune " 

W. J. Watts " 

Hector Marcheldon *' 

J. N. Bienvenu 2nd July. 

L. A. Brunet. " 

A. B. Irvine " 

T. Vaillancourt " 

Joseph Dubuc 6th Aug. 

John Keller 3rd Sept. 

C. Arpin " 

L. Laflamme *^ 

A. Marsan *^ 

W. Fauteux ** 

E. Cornwallis Monk 16th Oct 

Wentworth B. Monk « 

ADMISSIONS TO PRACTICE. 

v.mii 1^^ o' Bx- Date of com- 

""'^' uUnAtioii. mladoB. 

Alphonse Lachapelle.. 2nd April. 5th April. 

Xrideric Bellemare. ... 7th May. 8th May. 

Jean Bobidoux 7th May. 15th May. 

C. A. Geoffrion 4th June. 4th June. 

Anthime Pilon 4th June. 4th June. 

C. B. Carter 6th Aug. 5th SepL 

Thomas P. Butler. ... « 27th Sept. 

Pierre U. Duprat 3rd Sept 

Thomas A. Corriveau. <' 7th Sept. 

Joseph U. Pouliot << 10th Sept 

R. A. A. Jones << 5th Sept 

GusUve A. Drolet. ... " 16th Oct 

Joseph T. St Julien. . <' 4th Sept 

Alphonse Jacques. . . . 16th Oct 17th Oct 

Wm. 0. Farmer " 17th Oct 

Louis Tellier *< 16th Oct 

John P. Noyes " <* 

H. L. SvowDON, Secretary. 
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COMPLIXKHTABT DiaVBR BT THE MoiVTRSAL 

Bak. — On the 26th of September; a oompli- 
mentazy dinner was given by the members of 
the bar for the district of Montreal to the 
Genoal Council of the bar for Lower Canada. 
Mr. Dat, Q. C.y presided. Only two mem- 
bers of the General Council were present, and 
many other distingoished members of the bar, 
who were expected to be present, were pre- 
vented from attending by various causes. 
The entertainment, therefore, can hardly 
be said to have met with the success antici- 
pated. 

RionrA 0. DAorsr.—In the Court of Queen's 
Bench, Oct. 19, Mr. Justice Mondelet presid- 
ing^ Mr. Ramsay moved fbr sentence on 
Daoust, convicted of forgery. The learned 
jndge said that although the judges sitting on 
the Appeal side had refused to permit a new 
trial, (ante p. 29), yet that that part of his 
(Mr. Justice Mondelet's) judgment which set 
aside the previous verdict had been left un- 
touched, and therefore there was no verdict. 
The motion, accordingly, was rejected. 



CHIEF BARON POLLOCK. 

[The ibllowing sketch (from the PallMall 
Gazette) of Chief Baron Pollock, who has re- 
tired during the present year, will be read with 
interest. The Chief Baron is the son of David 
Pollock, a saddler at Charing Cross; and 
brother of the late Sir David Pollock, an Indian 
Judge, and of General Sir Qeorge Pollock. He 
was bom in 1783 ; educated at Trinity College, 
Cambridge, where he was Senior Wrangler; 
and was called to the bar of the Middle Temple, 
in 1805. He joined the Northern Circuit ; be- 
came a King's (3oun8el in 1827, Attorney- 
General in 1834 and 1841 ; and succeeded 
Lord Abinger as Chief Baron in 1844.] 

The judges are probably the best known 
of all our public men. A great politician 
addresses the House of Commons a certain 
number of times in the course of a session ; but 
to the public at large he is but a name, repres- 
enting particular political opinions. Even 
when he addresses a public meeting, or makes 
an afterdinner speech, he is more or less of an 
actor. A judge, on the other hand, transacts all 
his business in public. He is one of the shows, 



not only of London, but of every country town ; 
and is constantly brought into direct personal 
relations, not only with every member of a 
large and most active profession, but with men 
in all ranks of life and on every sort of subject. 
He is, moreover, perfectly independent of those 
with whom he has to deal. His position is as 
secure as law and public feeling can make it. 
If he is ill-tempered, lasy, tyrannical, or even 
merely disobliging, he can indulge his failings 
without any special risk. No man can with 
perfect impunity give so much offence, or do 
so many and such deadly injuries, as an ill- 
disposed judge; nor is any man so continually 
on his trial. It is pleasant to reflect that, 
under these circumstances, the fifteen judges 
are, with hardly an exception, exceedingly 
popular, not only with the profession to which 
they belong, but with the public at large ; and 
we shall doubt whether any one ever took 
with him into retirement a larger share of hear- 
ty, affectionate admiration than the kind old 
man, who, after presiding over the Court of Ex- 
chequer for nearly a quarter of a century, re- 
tires into private life, full of freshness and vigor, 
and surrounded as closely as ever man was 
by all that should accompany old age. No 
doubt the Chief Baron had his failings. He 
had been so consummate an advocate at the 
bar that he never quite threw off his old 
habits. He belonged to that class of judges 
who distinctly take a side in the course of a 
case, and makes no mystery to the jury of the 
opinion which they have formed. It may 
admit of a good deal of argument, whether this 
habit does or does not favour substantial jus- 
tice. To hit the exact line between fairly 
directing and unduly pleading from the bench 
is very difficult. Certainly the attempt to be 
scrupulously neutral often ends in puzzling 
the jury, and in suggesting doubts to them 
on points which are in reality quite plain. 
Whether the Chief Baron always hit the 
golden mean, no one could possibly doubt of the 
goodness of the motives by which he was actua- 
ted. He may sometimes have been a little too 
much of an advocate, but he was always an 
advocate for what appeared to him the cause of 
justice, truth, and good morals ; and of these 
he was no bad judge. There were two charac- 
teristics about his behaviour on the bench, which 
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no one oould mistake, — \ub extraoxdinaiT' gifts, 
and the extreme kindlineas and even tender- 
ness of his nature. When fiiirly roused in a case 
which pat him on his mettle, he would speak 
with a vivacity, a choice of language, and a 
dignity and power of manner, which recalled 
the old leader of the Northern Circuit in its 
beet days, to those who had known him before 
he was a judge. His lighter gifts were sin- 
gularly winning. He was fUU of humor. The 
solemn orations which he used to make on Lord 
Mayor's day — a distinct and separate oration 
for each new Lord Mayor — ^were as good as a 
play, and will long form a pleasant tradition 
in Westminster Hall. His knack of commit- 
ing innocent forgeries was another specimen 
of the general adroitness and dexterity of mind 
and body which distinguished all that he did. 
He once directed a letter to a barrister in a 
hand so exactly like that of the barrister him- 
self (and a wretchedly bad hand it was), that 
his correspondent supposed that he must have 
left at his chambers an envelope addressed to 
himself. His talents, however, were not the 
most characteristic point about him. We 
should doubt, whether, after all his long career, 
he had an enemy in the world, or even a casual 
acquaintance who did not feel towards him as 
a friend. Every tone of his voice, every ex- 
pression that he used, when the occasion 
required it, was full of good nature and warmth 
of heart, though without a trace of weakness. 
He belonged to a race and generation which 
is hardly being renewed, but the felicity of his 
career will always be exceptional. A man 
who is distinguished from one end of life to the 
other— who, from being Senior Wrangler, deve- 
lo{)a rapidly into being the leader of the North, 
em Circuit, Attorney-General, and Chief Baron 
— is, as the phrase goes, '^ commoner in fiction 
t han in real li fe. ' * Those who had tlie opportu- 
liity of seeing from day to day how very pleas- 
ant euch a reality might be, learnt something 
Ironi it which they are not likely to forget. 



Legal Appoixtmexts ix Ireland. — ^The 
Richt Hon. Francis Blackburne \va-. on the 
23rd of Jul V, sworn in as L<^ri Chancellor, 
and Mr. White"*i"le a?J L.«nl Chief Justice of 
Irelan '. 



LAW JOUBNAL BEPOBTS. 

COURT OF QUEEN'S BENCH. 

APPEAL SIDE. 

Quebec,* Sept. 19. 

FREER et a/.,(defendantB in the Court below) 
Appellants j and MAG^UIRE H al,, (phun- 
tifb in the Court below) Respondents. 
Shipbuilder — lAabUitif of Murigagtt of 

Veuef, 

The defendants advanced money to G., to 
enable him to complete a vessel, and as secu- 
rity for their advances, the vessel was mort- 
gaged to them, and it was '^ expressly cove- 
nanted and agreed by and between the said 
parties, that the said vessel shall be and id 
the absolute propertv of the said defendants, 
so that they shall take and obtain the register 
of the said vessel in their own name^ and may 
sell and dispose of the same, and give a good 
and valid title thereto'' : — 

JETe^ that the defendants were not liable for 
goods sold by the plaintifGs to O., before the 
vessel was r^stered, for the purpose of fux^ 
nishing it. 

This was an appeal from a judgment of the 
Circuit Court, Montreal, on the 3Ist of May, 
1865, condemning the appellants, Messrs. 
Freer, Boyd ft Co., to pay the sum of $165.05 
for goods sold and delivered to them by the 
respondents during the year 1864. The action 
was an ordinary action for goods sold and de- 
livered, with the usual auumpsU counts, and 
the plea was a general denegation. The facts 
were simple: — In the autimin of 1863, one 
James Goudie, a shipbuilder, commenced 
building the barque Annie McKensiej on his 
own account, and in January, 1864, made 
arrangements with the appellants for advances 
to the extent of $14,000, to aid him in com- 
pleting the vessel. These advances were made 
under a notarial contract, and, as security for 
them, Goudie mortgaged the vessel to the 
appellants, with a power of sale in case ot 
non-payment. The agreement contained the 
following clause : — ** It is expressly covenant- 
ed and agreed by and between the said parties, 

* In tlie ten cues reported Mow, the argument took 
place at Montreal, bat Jadgment waa rmdered at Que 
bee. We hare, therefore, no note of the Judges' re* 
marks, and have been obliged to nij apon the record- 
ed judgment. 
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tiaX the aaid vessel shall be and is the abso- 
lute propertj of the said Freer, Boyd & Co. 
<the defendants), so that they shall take and 
obtain the register of the said vessel in their 
own name, and may sell and dispose of the 
same, and give a good and valid title thereto.'' 
Instead of $14,000, the appellants actually 
advanced $24,000, from time to time, and then 
refused to go any further, and insisted upon 
the delivery over of the vessel. Goudie then 
refused to sign the builder's certificate, neces- 
sary to enable the appellants to register the 
Feaael, unless they would pay various demands 
against him by parties who had supplied ma- 
terials and stores used in furnishing. Finally, 
he signed the certificate upon the appellants 
paying two of the claimants 10s. in the £, 
Thereapon the respondents, Maguire A Co., 
who were among the claimants that the appel- 
laots refused to pay, instituted the present 
action, seeking to hold the appellants liable. 
The only witnesses examined were Goudie and 
his son, and Mcintosh, one of the furnishers 
to whom the appellants had paid lOs. in the £, 
The only question was whether the appellants 
had in any way rendered themselves liable for 
the goods. The Court below having held 
them liable, the present appeal was brought 
The reasons urged in support of the appeal 
were as follows: — ^That there was not a word 
of evidence to show that the respondents ever 
had anything whatever to do with the appel- 
lants, whether by purchase of goods or other- 
wise. The goods were proved by the respond. 
ents' witnesses, to have been bought by Gou- 
die' s son for his fistther; and, by the same 
wilDesses, to have been delivered to the elder 
Goudie, and used by him in the construction 
of a vessel he was building for his own benefit. 
They never ordered the goods or authorized 
their being ordered ; they never used them, 
and oever undertook any responsibility in re- 
spect of them. Bridgman and OsteUy 9 L. C. 
R. 445, was referred to^ in which case it was 
held in appeal (reversing the judgment of the 
lower Court) that a person contracting for a 
house to be built for him, is not responsible 
for materials furnished by third parties to the 
eontractor for finishing the house, where 
«ach materials were sold to the contractor, 
and not to the proprietor. 



Fer Curiam, (Duval, C. J., Meredith, 
DauMXOKD, and Mokdelet, JJ.) Considering 
that by the evidence adduced in this cause, it 
appears that the goods mentioned in the plain- 
ti£b' declaration were sold by the plaintifiTs to 
James Goudie and not to the defendants; 
therefore, that in the judgment of the Court 
below, condeoming the defendants to pay for 
the toid goods, there is error, Acy the Court 
doth reverse the judgment, and dismiss the 
action of the plaintiflb, with costs of both 
Courts. 

Judgment reversed. 

Abboiif Q, (7., for the Appellants. 

Cunranf for the Respondents. 



NORDHEIMER ei al.j (plainti£&in the Court 
below) Appellants ; and Mabie R. R. 
DUPLESSIS, et vir, (defendants in the 
Court below) Respondents. 

Eeoendicaium^SdU by Bailiff out of DU- 
trici^PracUce^Purchcutfrom Leuu* 

The plaintiffs revendicated a pianoforte 
which had been purchased by the defendants 
at a judicial sale of the goods of a party to 
whom the plaintiffs had leased the instrument. 
This sale was made by the bailiff in a differ- 
ent district from that in whi(^ the instrument 
was seized : — 

Hddf that the sale was null and void, and 
could not convey any right of property as 
against the proprietors. 

HMy also, that the Court had power to de- 
clare the sale null, without any conclusions 
to that effect in the plaintiffs' declaration or 
special answers. 

This was an appeal from a judgment of the 
Superior Court, at Montreal, rendered by 
Monkj J., on the 30th of June, 1865, dismis- 
sing the appellants' action with costs. The 
action was brought to revendicate from the 
respondent, Duplessis, a piano which the 
appellants had leased to one Cordelia Martin, 
wife of Thomas Dagenais. 

The plea of the defendant was that she had 
purchased the instrument at a sale made at 
Montreal, by one Beaulac, a bailiff from the 
district of Richelieu, in execution of a judgment 
of the Circuit Court for that district against 
Thomas Dagenais. The plaintiffs answered, 
that the piano had only been leased to Cordelia 
Martin, the wife of Dagenais, from whom she 
was separated as to property ; that the sale 
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by the bailiff was illegal and roid ; and that 
the defendant, being the mother of Mrs. Dage- 
nais, was aware of the lease, and of the fact 
that the piano was the plaintiff^' property. 

It appeared from the evidence that the 
piano was first seized in Dagenais' possession 
at St. OurSy under a judgment of the Circuit 
• Court for the district of Richelieu. Madame 
Dagenais put in an opposition, which was dis- 
missed. Then Dagenais having left St Ours, 
and settled at Montreal, took the piano with 
him. Then the bailiff went beyond the dis- 
trict of Richelieu, and seized and sold the 
piano in Montreal, the defendant, Madame Da- 
genais' mother, becoming the purchaser. The 
Court below dismissed the action, on the 
ground that though the sale of the piano by the 
bailiff was illegal, yet it was impossible for the 
Court to declare the sale null and void, with- 
out any conclusion to that effect either in the 
plaintiffs' declaration, or in their special 
answers. 

From this judgment the plaintiffs appealed, 
submitting that it was not necessary to bring 
an action to set aside the bailiff's sale, or to 
take any conclusions to thut effect. The only 
question was, who was the proprietor of the 
piano at the time of the institution of the 
action. If the defendant's title was bad, the 
plaintiffs' action should have been maintain, 
ed. 

Ptr Curiam. (Duval, C. J., Msbedith, 
Drummond, and Mokdelet, JJ.) Considering 
that by the evidence adduced, it is established 
that the pianoforte claimed by this action, is 
the property of the appellants, who had the 
legal possession thereof, and that the sale and 
adjudication alleged to have been made to the 
respondent are illegal, null and void, and could 
convey no right of property in the same to the 
respondent; considering, therefore, that the 
action of the plaintiffs revendicating the piano 
was well founded and should have been main- 
tained, and that in the judgment of the Supe- 
rior Court dismissing the plaintiffs' action 
there is error, this Court doth annul, reverse 
and set aside the judgment, and doth maintain 
the plaintiffs' action, declaring them to be the 
true and lawful owners, of the said pianoforli^ 
and condemn the defendant to deliver thi9 
same to the plaintiffs within eight days firom 



the service of the present judgment, and in 
default of her so doing within the delay, con- 
demn her to pay $250. 

Judgment reversed. 

Dormant for the Appellants. 

LdAcmCf Casridy d: Lebkmcj for the Res- 
pondents. 



GRANT, (defendant in the Cimri below) A[r 
pellant; and LOCHEAD, (plaintiff in the 
C!ourt below) Respondent. 

Landlord and Tenant — Dama{f€9—3£ode of 
rendering Judgments, 

The plaiatiff leased from the defendant a 
fiarm for a term of years, with a stipulation 
that the landlord might cancel the lease on 
giving six months' notice, but in such ease he 
was to take, at a valuation, the manure on 
the land, in excess of the Ufrual quantity left 
by outgoing tenants. The landlord having 
sold the land cancelled the lease, but the 
tenant continued in possession, under the new 
proprietor, at an increased rent : — 

jaeldf that the tenant was entitled to recover 
for the excess of manure on the land at the 
time the lease was cancelled. 

Quoere as to mode of rendering judgments. 

This was an appeal from a judgment ren- 
dered by Badgley^ J., in the Superior Court at 
Montreal, on the 31st of May, 1865. 

The action was brought by the respondent 
to recover fh>m his landlord £250 damagee, 
ex contractu, for having cancelled his lease. 
On the 5th of July, 1861, the defendant leased 
to the plaintiff a farm at Hochelaga, for the 
term of seven years, at £75 per annum. The 
lease stipulated amongst other things that, in 
the event of the termination of the lease by 
sale or otherwise as therein provided, the ma- 
nure drawn upon the farm by the lessee, be- 
yond the quantity usually left upon a farm by 
outgoing tenants, should be taken at a valua- 
tion. It was also provided that either party 
might rescind the lease on giving the other 
six months' notice. On the 20th June, 1862, 
the defendant notified the plaintiff of the tei^ 
mination of the lease to take place on the 1st 
of May, 1863, as the land was to be sold to 
the Horn. S. Gale. The plaintiff alleged that 
in 1861 and 1862, previous to the notice, he 
had placed a large quantity of manure upon 
the farm. For the value of this he offered t 
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accept an arbitration, but the defendant bar- 
iog refused an arbitration, the plaintiff insti* 
tatedthe present action, claiming the value 
of the manure and of certain fall ploughing. 
The claim for fall ploughing was dismissed, 
bat the Court found from the evidence that at 
the termination of the lease, the plaintiff had 
put upon the flum (orer and above the quan- 
tity agreed to be left) 326 loads of manure, 
which at the valuation established by the evi< 
dence of record, amounted to $316, and the 
defendant was eondenmed to pay this sum. 

An appeal was taken, and the points sub- 
mitted by the defendant were, 1st, on the 
merits, that the plaintiff could not recover, 
because the manure placed on the farm had 
been worked into the soil, and the plaintiff had 
had the benefit of it in the green crop of 1862. 
Farther, that the plaintiff had remained in 
possession of the &rm as the tenant of the pur^ 
chaser, Judge Gale, after he brought his 
action. It was true he remained at the ad- 
vanced rate of £90, but he got an additional 
extent of land. The principal point, however, 
that was urged by the appellant was irregu- 
larity in the mode of rendering the judgment 
in the Court below. It appeared that judg- 
ment was first rendered in open Court on the 
3lBt of March, 1866, dismissing the plaintiff's 
action. The plaintiff inscribed the case for re- 
view, but in the meantime the judge, having 
discovered an oversight, recalled the judg- 
ment, and on the 26th of April, again rendered 
jadgment verbally for $316 in pUuntifiTs 
&vour. Subsequently, are-hearing was or- 
dered, the defendant did not appear at this, 
aDd finally the judgment appealed from was 
rendered on the 31st of May. The defendant 
sabmitted that the rendering of a judgment in 
open Court constituted a final judgment, and 
could not be subsequently altered by the 
judge. 

Per Curiam, (Duval, C. J., Mirbdith, 
DatMMOVD, and Mokdelbt, JJ.) There is no 
error in the judgment appealed from, and con. 
fiequently it must be confirmed. 

KerTf for the Appellant. 

Mackay ds Auiim{(oT the Respondent. 



HnNTER,(p]aintiff in the Court below)Appel- 

lant ; and GRANT, (defendant in the Court 

below) Respondent. 

Payment — Collaieral Security, 

An action for goods sold and delivered. 
Question of evidence as to whether a transfer 
of instalments coming due under a deed of 
sale was given in full payment of the debt, or 
merely as collateral security. 

This was an appeal from a judgment of the 
Superior Court, rendered at Montreal by Monk^ 
J., on the 30th of June^ 1866, dismissing the 
plaintiff's action. 

In September^ 1864, the plaintiff sold goods 
to the defendant to the amount of |623. 12, 
and in February following brought an action 
for 1600, balance allied to be due on this 
sale. The plea of the defendant was, that he 
had paid for the goods by making a transfer 
to the plaintiff, on the 12th of September, 
1864, of $600, being the last five instalments 
payable to the defendant, under a deed of sale 
by one Regis Petel ; and that he had paid the 
balance, $23. 12, in cash. The plaintiff 
answered that the transfer was received only 
as collateral security, and did not discharge 
the defendant. 

The Court below dismissed the action on 
the ground that the transfer contained a clause 
of warranty, de foumir et /aire vaMr, [and 
that the delays and terms of credit mentioned 
in the transfer, for the payment of the amount 
therein specified, were available by the defend- 
ant, and operated in his favour, under the 
terms and considerations of the transfer. 

Per Curiam. (Ditval, C.J., MiasDiTH, 
DauMMOin), and Movdblbt, JJ.) Considering 
that the appellant hath fully proved the sale 
and delivery to the respondent of the goods 
and merchandize, for the value of which the 
action was brought *, considering that the alle- 
gations of the plea have not been proved, and 
that the transfer referred to in the plea was 
not given in full payment of the appellant's 
debt, but merely as collateral security for the 
payment thereof-, considering, therefore, that 
in the judgment there is error, &c. Judg- 
ment reversed, and respondent condemned to 
pay $600. 
Dorion S Dorion^ for the Appellant. 
Lebiancj [Cassidy [dt IMaanCf for the Res- 
pondent. 
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HOGLE,(plaintiff in the Court below) Appel- 
lant ; and McCORKILL, (defendant in the 
Court below) Respondent. 

Petitory Action — Prescription of Ten Tears. 

Petitory action bv yendee of person to whom 
land was patented. The defendant having 
proved more than ten years' open, uninter- 
rupted and peaceable possessioni under title, 
by himself and predecessor : — 

Held^ that he had acquired prescription, and 
the plaintiffs action could not be maintained. 

This was an appeal from a judgment of the 
Superior Court, rendered by McCordj J., on 
the 19th of October, 1864. 

The action was a petitory action, brought 
for the recovery of Lot. 36, in the first range 
of Farnham, district of Bedford, which the 
plaintiff alleged was patented on the 25th of 
October, 1832, to one Samuel Tubby, who 
sold to the plaintiff on the 6th of October, 
1859. He further alleged that the defendant, 
on or about the 8th of October, 1859, did un- 
lawfully enter upon and take possession of, &c. 

The defendant pleaded, Ist, that by himself 
and auieurSf he had possessed for more than 
forty years; that about the year 1820, Matthew 
Saz took possession, and held until the 8th of 
July, 1841, when he sold to Joseph Russell, 
who continued in possession till the 13th of 
December, 1853, when he sold to the defend- 
ant, who possessed up to the institution of the 
action in 1860. The defendant further alleged 
that the grant of letters patent, in favour of 
Tubby, had been given on the express condi- 
tion, that if he should not within a year plant 
and cultivate at least two acres for every 100 
acres, and at least seven acres for every 100 
acres in seven years, the grant was to be abso- 
lutely null and void, and that as this condition 
had never been complied with, and the patent 
in the origin was obtained bj fraud and decep- 
tion, the grant was null and void. 2nd, That 
defendant, by himself and his auteurs, had 
been in uninterrupted and peaceable posses- 
sion animo domini for a period exceeding 
thirty years. 3rd, Possession under a title 
for more than ten years, dix ans entre preaens. 
4th, That defendant had made improvements 
to the value of $13, 000, and could not be com- 
pelled to give up the land, unless he were 
repaid this sum. 
The action was dismissed in the Court be. 



low, on the ground that the plaintiff had 
'' fiuled to establish in evidence the material 
all^ations of his declaration." From this 
judgment the plaintiff appealed, sabmitting, 
let, That the thirty years' prescription was 
not proved. 2nd, That the attempt on the 
part of the defendant to urge, in his own be- 
half) the rights of the Crown under the letters 
patent, was manifestly unfounded. The de- 
fendant could not insist upon the {ffetended 
escheat to the Crown. 3rd, That the ten 
years* prescription was not made out. 

The respondent submitted thsi neither the 
appellant nor his auUuTy Tubby, ever had or 
pretended to have any kind of possession 
whatever ; he rested his action upon the nake^l 
allegation of title; whereas the respondent 
had held possession for nearly seven years 
under his own title, and his ouleiir, Russell, 
more than twelve years under title from 
Saz. He referred to the case of Stuart v. /res, 
1 L. C. R. 193, and Stodart v. LefdHjre, 8 L. 
C. J. 31. 

Per Curiam, (Duval, G. J., Mercditb, 
Droixokd, and Moxdelet, JJ.) Considering 
that the respondent had for ten years and up- 
wards before the institution of the present 
action, under a good title and in good &ith, as 
well by himself as by his predecessors openly 
and peaceably, and without interruption or 
disturbance, between persons of full age and 
not privileged, possessed and enjoyed the lot 
of land and premises in question in this cause ; 
considering, therefore, that the said respond- 
ent had, before the institution of this action, 
acquired prescription, and a title by prescrip- 
tion, in the said lot of land and premi8e<>, and 
was at the time of the institution of the sai'i 
action, the sole lawful owner and proprietor 
thereof, this Court doth confirm the judgment 
of the Court below, with costs in both Courts 
&c. 
A. & W. Robertson, for the Appellant 
Cross & Lunnj for the Respondent. 

Sept. 20. 
BURROUGHS, (oppoeant in the Court 
below) Appellant; and Patrick KIER- 
NAN, (defendant contesting opposition in 
the Court below) Respondent. 

Sale of property under seizure. 
The appellant purchased from F., by a deed 
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sous sdngpneiy a piece of land under seizure 
at the suit of P. This deed was not enregis- 
tered, and, moreoyer; the property had been 
donated to F. by P., with the condition Uiat F. 
should not alienate it during P.'s lifetime. The 
appellant having put in an opposition, based 
on his purchase, to the sale of tne property : — 

Hddf that his opposition was unfounded. 

This was an appeal from a judgment ren- 
dered at Montreal by Monkj J., on the 31st 
of December, 1864, dismissing an opposition 
filed by the appellant. The iollowing were 
the &cts of the case: — The respondent, 
Patrick Eieman, who was defendant and 
incidental plaintiff in the Court below, having 
obtained a judgment against Francis Kiernan, 
seized an immoveable belonging to the latter. 
Francis Kiernan put in an opposition to the 
sale, and his opposition was maintained, by a 
judgment rendered 12th August, 1864. Pat- 
rick Kiernan appealed from this judgment, 
hut while the appeal was pending, Francis, 
with a view of terminating the difficulties with 
Patrick, desisted from the judgment on the 
opposition, and consented to allow Patrick, 
the respondent, to proceed with the seizure. 
The respondent accordingly filed the acU de 
disisiement with the Prothonotary, and issued 
a ^rit of vend, ex, for the sale of the immovea- 
ble previously seized. To this proceeding, the 
appellant, Charles S. burroughs, put in an 
opposition, alleging that he had been the attor- 
ney of Francis Kiernan on the opposition 
which had, been maintained, and that Francis 
Kiernan, on the 9th of May, 1861, ha«l sold 
the property seized to him, Burroughs, to pay 
hi? costs. Patrick Kiernan, the re.<»pondent, 
ari?were<l, that this pretended sale ha<J not 
b*^n followed by tradition, and could not have 
^nj effect, as the property was under seizure. 
Subsequently, the respondent amended his 
contestation, by alleging that the deed of sale 
• sous sang priviy invoked by the appellant, 
had not been enregistered ; and that by a deed 
of donation in 1843, the respondent ha^l given 
Francis Kiernan this same piece of land, on 
condition that he should not alienate it during 
the respondent's lifetime. 

The opposition being dismissed, the oppo- 
sant appended. 

Per Curiam, (Duval, C. J., Atlwiv, Mer- 
edith, and MoNDELET, JJ.) There being no 



error in the judgment appealed from, it i>« con- 
firmed with costs. 
/. ds W. A, Boies, for the Appellant. 

Dorion A Dorionj for the Respondent. 



LATOUR et dL, (defendants in the Court 
below) Appellants-, and GAUTHIER tt 
al., (plaintifis in the Court below) Res- 
pondents. 

Promiuory Note — AvcU. 

A note, payable to the order of the plaintirt-*, 
was endorsed first by L. L. and P. Q. L.. and 
underneath these names by the plain tit).< : — 

Heldf that L. L. and P. O. L. endorse! a?* 
<wal3 and security for the maker. 

This was an appeal firom a judgment of the 
Superior Court, rendered at Montreal by Bcr- 
thelot, J., on the 30th of April, 1864. 

The action was instituted by the respor. lent, 
against Joseph Lacroix, the maker, and L. A. 
H. Latour and P. G. Lemoine, the en<lor-:erH 
ofa promissory note for $300, payable three 
months after date, to the order of Gauthier & 
Desmarteau, at the Banque du Peuplc. Tlic 
note was endorsed by Latour and Lemoine, 
and then underneath by Gauthier & Desmar- 
teau. The plaintiff sued Latour an i Le- 
moine as ot^oto. The maker of the note did 
not appear, but Latour and Lemoine, the pre- 
sent appellants, appeared and pleaded — l<it, 
That they had not put their names on the note 
as avals, but as last endorsers. 2nd; Tliat 
the maker of the note had only receiv«.» I a 
value of $150. 

The evi<lence showed that Lacroix, the 
maker of the note, wishing to buy a quantity 
of flour from the respondents, offered ther!i the 
names of the appellants as sureties, and tliut 
the latter endorsed the note as such. This 
was confirmed by the form of the note, and 
the position of the names on the back of it. 
The Court below having maintaineil the plain- 
tiffV pretentions, and held the appellants lia- 
ble as avals and cautions solidaireSjthe pr*^seiit 
appeal was instituted. 

Per Curiam, (Duval, C. J., Atlwi5, Meu- 
EDiTH, and Mo!n)ELET, J J.) There beinj no- 
error in the judgment of the Court below, it i;? 
confirmed with costs. 

Barnard, for the Appellants. 

Bondy Jc FauUux, for the Respondents. 
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Sept 19. 

HOLLAND, (defendant in the Court below) 
Appellant ; and St. DENIS et al., (plain- 
tiffs in the Court below) Respondents. 

FartnersMp^-SqMxrate Debt, 

The defendant bought wood from one of the 
partners in a firm, in ignorance of the exist- 
ence of the partnership. This partner owed 
him money, but the wood was the property of 
the partnership : — 

Mddf that the defendant could not set off 
the amount of his purchase against the debt 
due him by itte partner from whom he bought, 
although the latter managed the affairs of the 
partnership : — 

This was an appeal from a judgment of the 
Superior Court, rendered at Montreal by 
Badgley, J., on the 30th of June, 1865, in 
favour of the plaintiffs. 

The action was brought by J. Bte. St. Denis 
and Adolphe Roy, to recover the sum of 
^34.55, for wood sold and delivered to the 
defendants by the plaintiffs, whilst the latter 
were partners. The plea of the defendant 
was that he had bought the wood from J. Bt^. 
Si. Denis, one of the plaintiffs, who had 
sold in his own name^ and in set off to a 
«um of $960 which St. Denis owed him. 
That at the time the defendant purchased 
this wood, St. Denis was carrying on business 
in his own name at Montreal and elsewhere, 
and no partnership was registered. The 
defendant further alleged that at the time he 
bought . the wood, it was expressly agreed 
between him and St. Denis that the price was 
to be set off against St. Denis' debt. 

By the judgment of the Court below, it was 
held that the wood was the property of the 
copartnership of the plaintiffs, under the firm 
of J. Bte. Su Denis & Co., established under 
articles of copartnership dated 18th Dec, 
I860; that the defendant, as a separate cre- 
ditor of St. Denis, one of the partners, could 
not legally set off the amount of his purchases 
from the copartnership against the separate 
debt due by St. Denis, who, moreover, with- 
out the consent of his copartner, could not pay 
the defendant his separate d^bt out of the 
.goods of the copartnership. 

From this judgment the defendant appealed, 
aubmitting that St. Denis, being the adminis- 



trator and manager of the affairs of the copart- 
nership, had the right to contract as he did iq 
his own name ; and, further, that the defend- 
ant had no opportunity of becoming acquaint- 
ed with the existence of the partnership, and 
that the moneys he had advanced to St. Denis 
were employed about the partnership business. 

Par Cwriam. (Duval, C. J., MebsditHi 
Dbummovd, and Moitdelbt, JJ.) There being 
no error in the judgment, it is confirmed with 
costs. 

F, JT. Arehambault, for the Appellant 
Ldflancj Catndy is LdAanc, for the Res- 
pondents. 



LEGER, (plaintiff in the (3ourt below) Appel- 
lant; and TATE eio/., (defendanto in the 
(yourt below) Respondents. 

SaUofBqft 

Question of evidence as to terms of sale and 
value of a rati. 

This was an appeal from a judgment ren- 
dered by Monkj J., on the 30th November, 
1865, in the Superior Court, Montreal. The 
action Vas brought for the sum of $822. 47, 
balance alleged to be due on account of a raft 
of timber, sold and delivered by the phuntiff 
to the defendants, containing 22,373 feet, ai 
the rate of fourpence per foot. The declara- 
tion alleged the contract of sale on the above 
terms, and also contained the qwmium meniii 
count. The plea was to the effect that the 
plaintiff sold the raft, with the stipulation 
that he was to get one halfpenny per foot more 
than he had paid for it to one Brodie, via. two- 
pence three fiirthings per foot, and that the, 
balance due was only $58.58, which the de- 
fendants brought into Court with their plea. 

The plaintiff failed to prove the alleged con- » 
tract of sale at fourpence, and did not establish 
any higher value than that admitted by de- 
fendants in their plea which was maintained 
by the Court below. The plaintiff appealed. 

Per Curiam, (Dcval, C. J.,^ Meredith, 
and Druxmokd, JJ.) The judgment was right 
and is confirmed with costs. 

MoKDBLET, J., dissented. 

Denii S Lefdwre^ for the Appellant. 

Maekay S AwHn^ for the Respondents. 
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MOBIN, (plaintiff in the Court below) Appel- 
lant; and PALSGRAVE, (defendant in the 
CooTt below) Respondent. 

PoMenory Actum — Utdnienupted Posses- 

Hddf that in oider to maintain an action en 
romplabUey the plaintiff most have had ezclu- 
frire and onintermpted poesesdon of the pro- 
per^ during the year and day prerious to the 
mstitution dTthe action. 

Thia was an appeal from a judgment of the 
Court of Review,* at Montreal, on the 3l8t of 
October, 1865, by Badgley, Berikdoiy and 
Xonkf JJ., revernng a judgment rendered by 
Lommger, J., in the Superior Court for the 
district of Richelieu, on the 19th of April, 1866. 

The plaintiff brought a posseseory action, 
^etting out that for more than a year and a 
<^aj, namely, for more than thirty years before 
the beginning of the current year, he had pos- 
sessed peaceably and without interruption a 
certain property in St. Ours. That within a 
rear and a day he had been troubled in his 
possession by the defendant, who had entered 
•>n the land and carried off wood. The plain- 
tiff accordingly prayed that he be maintained 
in his possession, and that the defendant be 
ordered to desist from his encroachments, and 
be condemned to pay £60 damages. 

The defendant, among other grounds of de- 
fence, pleaded that he had been in possession 
of the land, and was the lawful proprietor. 

LorangeTf J., maintained the plaintiff's 
action, holding that the defendant had com- 
mitied saiHne et nowdUUf and that he had 
failed to prove the contrary possession invoked 
\>j him. The defendant having inscribed this 
judgment for review, it was reversed, as above 
stated, Badgleyj J., who rendered the judg- 
nient of the Court, statmg that it was cleax 
from the evidence that both parties had been 
in possession of the property previous to the 
institution of the action, and, therefore, the 
plaintiffs possessory action could not be main- 
tained. His recourse, by petitory action, was 
reserved. From this judgment the plaintiff 
innitated the present appeal. 

Per CStriam. (Duval, C. J., Meredith, 
• I. L. 0. Law Jonrnal 96. 



and DarMXOin), JJ.) The judgment of the 

Court of Review was correct, and is confirmed. 
MoNDELET, J., dissented. 
Ckrmainf for the Appellant 
Lafrtna^ S Bruneau, for the Respon'ient. 



*QirEBEC, September Term, 18G6. 
Coram Dcval, C. J., Atlwin, Meredith, 
Drummond, and Movdelet, JJ. 

OUILLEMKTTE, (defendant in the Court 
below) Appellant; and LAROCHELm, 
(plaintiff in the Court below) Respondent. 

Action en eompkdnte — IVoubU, 

Held, that the possession of a vearand a 
day, upon which may be founded an action 
en eompUdniej must immediaiefy precede the 
trouble complained of, and must also be con- 
tinuous and decided. 

That carrying away wood already cut is not 
a trouble dejait sufficient to found an action 
en compUrinte, 

This was an appeal fVom a judgment of the 
Court of Revision, confirming a judgment of 
the Superior Court rendered in the district oi 
Beauce. 

The action was a possessory one, and the 
fiuits of the case were as follows: — The appeU 
lant held a certain lot of land in the parish of 
Ste. Marguerite (Beauce) since 1856, d Hire 
de cenHtmrey upon which he was in the habit 
of working fVom time to time, though not very 
frequently, as he lived in another parish. In 
the autumn of 1862, the respondent, during 
the absence of the appellant, took possession 
of the lot in question and commenced to work 
upon it. Shortly aA«rwards, by a verbal agree 
ment, the appellant promised the respondent 
to sell him the lot in question, for the sum of 
$40, and 400 stakes, and allowed him to con- 
tinue in possession. In the month of October 
following, Larochelle visited the seignior of 
the land, (the Hon. J. T. Taschereau), and 
by false representations that Guillemette had 
abandoned the lot, obtained firom him a pro- 
mise of a concession of the same, and a receipt 
for part of the arrears of cens et rentes due 
upon it. About a month after, the appellant 
summoned the respondent either to hold to 

* The report of thla, and of tlM three Ibllowiiig' 
esiee, hM been oontributed by Mr. I. T. Wothenpoon , 
of Quebec. 
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his bargain and purchase the land for the 
Amount previously agreed on, or else to quit 
And deliver it up. This, reljing upon his 
receipt from the seignior, the respondent refus- 
ed to do ; but yet, from that time (Nov. 1863) 
until the institution of the action (Feb. 1864) 
he ceased to work upon the land, except in 
the absence of Guillemette, and whenever, 
durmg that period, he happened to meet him 
there, upon the appellant's ordering him off, 
lie Mould leave promising never to return. 
Notwithstanding this, in February, 1864, 
Laroclielle instituted an action en complainU 
Against GuilleoMtte, whereby he claimed 
damages to the amount of £60 ; inasmuch as 
on the 1st of February then instant, and at 
different times since, the said defendant had 
'Carried away a certain quantity of felled wood 
irom the said land; and concluded that he 
might be declared to be the only true and 
lawful possessor of the lot in question. To 
this declaration the appellant answered by a 
4lfense aufonds en fait, and a perpetual pe- 
remptory exception en droit, pleading a con- 
trary possession, and the non-fulfilment, by 
the respondent, of the verbal agreement 
Already referred to ] upon which pleas issue 
was joined. The evidence, as is usual in 
these cases, was contradictory ; but from an 
Analysis of it the above facts, at least, seem 
to be proved. 

MoNDELET, J., remarked, that the proof in 
thip case was most extraordinary, being replete 
-with contradictions, and served to show the 
necessity of country judges paying more atten- 
tion to the taking of evidence before them. 
But it was evident that the respondent's pos- 
session was only one of tolerance, which did 
not entitle him to bring the action he did, and 
which possession, even supposing it to have 
been legal, he had abandoned to the appellant 
since November, 1863; that is, for four 
months before the trouble defait complained 
of. 

Judgment of the Court of Revision and of 
the Superior Court reversed with costs. 

Henri T. TascJiereau, for the Appellant. 

Tfischereau dt BJanchet for the Respondent. 



DIONNE et al, (defendants in the Couit 
below) Appellants; and VALLEAU ei al, 
(plain ti& in the Court below) Respondents. 
Jhractiee — Condiuioni qf decUtratUmr^In' 

scriptwn. 

Held, that the fact of a plaintiff attempting 
to capitalize interest already accruedj is not a 
sufficient ground for the dismieBal of his action, 
although the Ck>urt may refuse to grant that 
part of it which claims such compound inter- 
est. 

That notice that a cause has been inscribed 
upon the roll of enqudtes and merits, eiven 
with the prescribed delay before the day fixed, 
is sufficient, provided the cause is actually 
inscribed before the day fixed. 

In this case, which waa on a promiaeory 

note, the above points were decided. 

Taschereau ds Blanchet, for the Appellants. 

Campbell ds HamUton, for the Respondents. 



LARUE, (plaintiff in the Court below) Appel- 
lant ; and E V ANTUREL, (defendant in the 
Court below) Respondent. 
PromUeory Note — Forged Endorsement, 

Held, that the holder of a promissory note, 
who has alleged that his title thereto is deriv- 
ed from an endorsement, which is afterwards 
proved to be a foivery, even although he may 
be acting in gooa fisuth, CAnnot recover the 
amount of the note from any of the previous 
endorsers. 

This is a case which arose out of one of the 
numerous forgeries of Octave Cr^mazie, who 
fled the country on the 11th Nov., 1862; and 
was brought to try the title of the many holders 
of promissory notes drawn by him with certain 
endorsements, which, although forged, are 
yet, by the holders of the said notes, alleged 
to have been forged with the tacit consent of 
those whose names have been made use of. 

The facts are as follows : — When Cr^roazie 
left Canada, Nazaire Larue, the plaintiff in 
this cause, found himself the holder of a pro- 
missory note, payable to the order of Jacques 
Cr^mazie, drawn by the firm of J. & D. Cr6- 
mazie, signed by them, and endorsed with the 
names of Jacques Cr^mazie, Francois Evan- 
turel, and Augustin C6t^ & Co. On the 2 2d 
Dec. following (1864), the day when the note 
became payable, it was duly protested for non- 
payment, and notice of the same served upon 
the endorsers. 
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Id the spring of 1864, Larue brought his 
action against Evanturel^and in his declaration 
sieged the above facts, and further, that 
Aiigu«tin C6t^ & Co. had endorsed and deliver 
ei tiie note to him ; that Evanturel had denied 
hi*> ^signature, but as he had formerly been in 
the habit of endorsing for Cr^mazie, and knew 
that Or^mazie had continued to use his name 
^o give circulation to his notes, that he was 
liable to the plaintiff. 

To this declaration the defendant pleaded 
hy ^ (U/ense aufonds en/aii and Sidifenseau 
fonds en droUj in which the principal allega- 
tion was that the signature of the defendant 
vn the back of the said note was forged, and 
that the plaintiff could acquire no right of ac- 
tion from a forged title. After a long and 
rolnminous enquite, Judge Stuart, sitting in 
liie Superior Court, on the 9th Oct., 1865, 
^ve judgment maintaining the defendant's 
pea. From this judgment the present appeal 
wa- instituted. 

In arguing the appeal the respondent's coun- 
sel dwelt strongly upon the fact that the in- 
^iurifatioa of Cdt^'s name was a forgery ; and 
in rendering judgment in his favour, 

Dt'VAL, C. J., remarked, that the proof of 
the signature being genuine was the first and 
great link in the chain of evidence necessary 
to establish the plaintiff's claim ; that all the 
jati;:es were of opinion that the decision of the 
Court below should be confirmed, based as it 
ua- Dpon the forgery of EvanturePs signature, 
unvi that there was nothing in the criminal 
law of England (a point urged by the plaintiff) 
which could justify a civil action. 

Jiilgment of the Court below confirmed. 

Foumier & Glecuorif for the Appellant. 

CasauU, Langlah dt Angers, for the Res' 
p^n-lent. 



EXNTS, (plaintiff in the Court Ijelow) Appel- 
lant ; and THE GRAND TRUNK RAIL- 
WAY COMPANY, (defendants in the Court 
below,) Respondents. . 

SiJMU-Beoendicaiion — Institution of action. 

Held, that the emanation of a writ ofsctisie- 
Tfrendieaiionf is an institution of an action 
within the meaning of 12 Vic. c. 30 (C. S. C. 
cip. 23), sufficient to entitle the grantee of 
tinilier limits, afler the expiration of the 



license which he hold?, to proceed with such 
action in revendication against any j>er- 
son unlawfully holding timber which has 
been cut upon his limits, even if the declara- 
tion in the cause should not be served upon 
the defendant until ailer the expiration of the 
license. 

That the defendant in an action in revendi- 
cation is answerable, when the moveables 
seized were so upon his land, If he fails to 
properly inform tlie plaintifi'in the cause who 
their real x>os8essor is. 

The judgment, from which this appeal was 
instituted, was rendered by Gautkierf J., in the 
Superior Court, sitting at Montmagny, on the 
17th January last, in an action of revendica- 
tion, brought under Cap. 30 of the 12th Vic. 
(C.S.C. cap. 23), in which the points in issue 
were : — let, The interpretation to be given to 
that portion of section 2 of the statute, which 
is couched as follows : ** And such licenses 
shall entitle the holders thereof to seize in re- 
vendication or otherwise, such trees, timber or 
lumber where the same are found in the pos- 
session of any unauthorized person, and altio 
to institute any action or suit at law or equity 
against any wrongful possessor or trespass- 
ers, and to prosecute all trespassers and other 
offenders to punishment, and to recover da- 
mages if any: and all proceedings pending 
at the expiration of any such license may be 
continued to final termination as if the license 
had not expired j"and 2nd, Whether the Grand 
Trunk was in possession of the property 
seized. 

The facts of the case were as follows : — On 
the first of March, 1858, the plaintiff obtained 
from Charles Dawson, agent of the Crown 
timber lands, a grant of power and permission 
to cut all kinds of timber upon certain lands 
in the townships of Bourdages and Lessard,with 
the right of possessing and occupying the 
said location to the exclusion of all others, 
from the 1st November, 1857, until the 30th 
April, 1858. 

On the 29th March, 1858, the affidavit 
which necessarily preceded the emanation of 
the writ of saisie-revendicaiion in this cause, 
was sworn to. On the 29tb of April, 1858,' 
(during the continuance of the license) the 
said writ issued j but was only executed on 
the first of May, 1858, and the declaration in 
the cause was served some time afterwards. 
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By his declaration the plaintiff alleged his 
license as above, and stated that he had iiil- 
filled the conditions which it imposed upon 
him ; further, that the defendants in the cause, 
since the 15th November previous, until that 
date, in contravention of the license, and the 
Provincial statute above cited, without the per- 
mission and against the will of the plaintiff, had 
cut, and caused to .be cut by their agents and 
employees, within the limits described in the 
license, a quantity of over 6000 cedar stakes, 
of the value of $5 a hundred, and 3200 cedar 
pickets of the value of $3 a hundred, making 
together the sum of £86.108. currency Ac., and 
concluded as in an ordinary action in revendi- 
cation. 

To this declaration the defendants replied 
simply by a dtfense enfcAij whereupon issue 
was joined and the parties proceeded to proof. 

Under the above mentioned writ of revendi- 
cation, it is necessary here to remark, the 
sheriff to whom it was addressed seized 6136 
cedar stakes, and 2256 pickets upon the 
land belonging to the G. T. R. Co., in the 
parishes of L7slet and Cap St. Ignace, in the 
district of Montmagny. 

At the enquiie in the case it was proved in 
favor of the plaintiff, l8t,that a license had been 
granted to him, as stated in his declaration ; 
2nd, that the conditions of this license had 
been fulfilled ; 3rd, that the wood revendicated 
in this cause had been cut upon his grant 
between the Ist November, 1857, and the 30th 
April, 1858 ; 4th, that this wood had been trans- 
ported to the defendants' land where it was 
seized; and 5th, the value of this wood. The 
defendants, on the other hand, proved, that this 
wood belonged to sub-contractors of the com- 
pany and was destined to their use, and had 
not been delivered to the Railway Company, 
although they did not allege this in their 
pleading. 

Upon this case the Superior Court rendered 
the following judgment: The Court having 
heard &c : Considering that the present action 
was only instituted by the said plaintiff, after 
the first of May, 1858, after the expiration of 
the time and period of the license or permis- 
sion of the said plaintiff, mentioned in the de- 
claration in this cause ; considering that by 
law it is declared that all actions pending at the 



expiration of any such license, shall and may 
be continued in the same manner as if the 
said license had not expired ; considering that 
it is established that the wood seised in this 
cause was so, being neither in the possessioD 
nor the property of the said defendants, but 
of their contractors for the line of railroad, 
dismisses the present action with costs.'" 

The plaintiff having appealed, this judg- 
ment was reversed with costs. 
Founder ds Glecuon, for the Aj^llanL 
LeUevre & Oaronj for the Respondents. 



RECENT ENGLISH DECISIONS. 



EQUITY CASKS. 

Charity — GrammarSchooL — Upon evidence 
of the decrease in value, during the last thirty 
years, of the property of the Free Grammar 
School, founded at Manchester in the reign of 
Henry VIII., and of the impossibility, lor want 
of funds, of fully carrying out the extended sys- 
tem of gratuitous education, including instruc- 
tion in modern languages and the physical 
sciences, which was sanctioned by a scheme 
settled in 1849, the Court, having regard to 
the manifest intention of the founder, not to 
make it a school for the poor only, but to estab- 
lish a liberal system of education, so as to fit 
boys for the university, allowed the admission 
of boys, beyond the existing number of free 
scholars, on payment of capitation fees, which 
should be applied in increasing the educational 
funds, and not paid to the masters directly. 
To obviate any invidious separation of the 
boys into two classes of rich, or paying, and 
poor, or non-paying, the Court at the same 
time directed that, for the future, admission to 
a gratuitous education upon the foundation 
should depend upon proficiency in examination, 
without reference to the means of the parents^. 
Manchester School Case, 1 Kq.55. Thisca^e 
is interesting in an antiquarian point of view. 
The Manchester Free Orammar School was 
founded in the reign of Henry Vm., by Hugh 
OldHiam, Bishop of Exeter, and endowed with 
property then stated to be of the yearly value 
of £40, including the corn-mills of the town. 
The stipend of the '^ high master " was fixel 
at £10 a year, and £5 a year for the usher. 
In 183.3, the net annual income of the charity, 
which was principally derived from the mono- 
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poly of grinding mali for Manchester at the 
^hool millsy had increased from £40 to £400C* 
S<>'»D after this date the Court of Chancery, in 
order to make uae of the surplus funds, direct* 
ei an extended system of strictly gratuitous 
t^iucation ) but, at the present time, in conse- 
quence of most of the Manchester brewers 
having removed out of the city limits, in order 
to escape the offensive tax for grinding malt, 
the profits <^ the school mills had dwindled 
down to £372, and it became necessary to see 
how the revenue of the charity could be sup- 
plemented. This was effected by admitting 
pa} ing scholars, the privilege of entering on 
'he foundation being reserved to lads of supe- 
rior ability, in order to prevent any invidious 
distinction between the rich and the poor. 

Policy — DtpoHi^ — Bcoikrapicy. — Bankers 
with whom^licies of insurance were depos- 
ited by the assured as security, gave no notice 
in writing to the offices, though the secretaries 
were casually made aware of the fact of 
tlie deposit. The assured became bankrupt 
and died. On bill by the assignees, Heldj 
that the policies remained in the bankrupt's 
order and disposition, and that his assignees 
wereenutled to the proceeds, less the premiums 
paid by the bankers. Edwards o. Martin, Eq. 
121. This action was instituted by the assig- 
nees of one Glenn, a bankrupt, against certain 
bankers with whom Glenn had deposited two 
policies of insurance,, one in the Victoria 
lAftj and the other in the Britannia I4ft 
Aiiurctnee (k/mpamf^ to secure a debt due from 
liim. The deposit was not accompanied by 
anv deed or memorandum. The secretaries 
^^f the companies deposed that it was the prac- 
tice in the offices of their companies to enter 
the particulars of all notices of assignments 
forthwith, after the receipt of them, in bocks 
kept specially for that purpose *, that verbal 
notice would not be recognized, at all events, 
urtUsa the particulars were specially entered 
at the time. The secretary of the Britannia 
recollected that Glenn had made a casual 
statement, in the course of general con versa- 
tiorif that the policy was held by his bankers, 
tut no memorandum was made. Vice-Chan- 
cellor Stuart said : '^The only question is as 
re^rds notice to the insurance companies, and 
I think the evidence shows that no sufficient 



notice was given. It is, therefore, plain, upon 
the authorities, that the right of the assignees 
to the proceeds of the policies has not been 
displaced." 

Bankruptcy —^CompaHtion — Secret bar- 
gain. — On a bill by a bankrupt, who had com- 
pounded with his creditors for eight shillings 
in the pound, and where bankruptcy had been 
annulled, the Court set aside, with costs, a 
secret bargain, whereby the bankrupt agreed 
to pay one creditor in full, in consideration of 
his becoming surety for payment of the oom- 
poflition. 

Vice-Chancellor Stuart observed : <' Upon 
the principle laid down by Lord Eldon, in the 
case of Jackman o. Mitchell, it is impossible 
that this transaction can stand. In this case, 
one creditor, without the knowledge of the 
body of the other creditors, gets more than 
double the amount received by them. It is 
not, however, the amount that vitiates the 
transaction. It cannot be said that a private 
bargain, by which one creditor secretly obtains 
an advantage for himself, is a bargain for the 
benefit of the other creditors, because the 
secrecy puts them to this disadvantage, 
that but for the secrecy they might be willing 
to forego the guarantee in consideration of 
receiving a higher rate of dividend. It. is 
plain that the concealment prevented tLem 
from exercising this option.'' Wood v. Bar- 
ker, Eq. 139. (Vide Sinclair and Henderson, 
1 L.C. Law Journal, p. 64.) 

Sewage — Nuieance, — ^Injunction granted to 
restrain commissioners for draining a town, 
from causing the sewage to be discharged into 
a stream passing through the plaintiff's land, 
and feeding a lake therein situated, when the 
sewage injuriously affected the water of the 
stream and lake, and had done so for some 
years, and the pollution of the water percep- 
tibly increased as new houses contributed their 
sewage to tlie stream. Semble, in such a case 
no prescriptive right could be claimed by the 
comniieeioners to discharge the sewage through 
the stream. — Sir J. Romilly, M. R., said : ^* I 
think the evidence in this case establishes that 
the sewage water from the town of TutUnridge 
WelU, which flows into the brook which 
passes through the plaintiffs land, injuriously 
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aftects the water in that brook, and also the 
water of the lake in the pa^k of the plaintiff. 
I think, upon the evidence, that it has done so 
tor a considerable time ; that it has increased 
of late ; and that it is perceptibly increasing 
from time to time, according as fresh houses 
contribute their sewage to the brook. This is 
a matter of very great importance; and it has 
been suggested to me in argument, as a matter 
that ought to be regarded, that private inter- 
ests must give way to public interests, that 
the Court ought to regard what the advantage 
to the public is, and that some little sacrifice 
ought to be made by private individuals. I 
do not assent to that view of the law on the 
subject. My firm conviction is, that in this, 
as in all the great dispensations and opera- 
tions of nature, the interests of individuals are 
not only compatible with, but identical with 
the interests of the public; and although in 
this case I have only to consider an injury to 
a private individual, yet I believe that the 
injury to the public may be extremely great 
by polluting a stream which flows for a con- 
siderable distance, the water of which cattle 
are in the habit of drinking, the exhalations 
from which persons who reside on the banks 
must necessarily inhale, and this at a time 
when the attention of the public and the 
Court is necessarily called to the fact that the 
most scientific men who have examined the 
subject are unable to say whether great 
diseases among cattle, and contagious diseases 
affecting human beings, such as cholera or 
typhus and the like, may not in a great 
measure be communicated or aggravated by 
the absorption of particles of feculent matter 
into the system, which are either inappreci- 
able or scarcely appreciable by the most 
minute chemical analysis. It is impossible 
in that state of things to eay what amount of 
injury may be done by polluting, even par- 
tially, a stream which flows a considerable 
distance." Goldsmid v. Tunbridge Wells 
Improvement Commissioners, Eq. 161. 

Relecae — Covenant. — A voluntary declara- 
tion by a creditor, that he intends to release 
his debtor from a debt, though not amounting 
to a release at law, may, nevertheless, be held 
in equity to be a representation which the 
creditor is bound to make good. Where, tliere- 



fore, a mortgagee, on hearing that his f-onlii- 
law, tlie mortgagor, was about to sell \u 
mortgaged property, (a hoaee occupied hy tl< 
mortgagor,) in order to pay off the debt wrvie 
that he might continue to live there witho>it 
paying any rent, it was held that the Dtort- 
gagor was entitled to redeem, on paying rht 
principal, together with int^est from the la-t 
day on which interest fell due, previoui?ly lo 
the death of the mortgagor. Yeonians r. 
Williams, Eq. 184. 

User — Dedication. — A dedication from u>er 
can only be presumed in favour of the pull c 
generally, and not in favour of the inhaMtani- 
of a particular parish. Vestry of Berniond^ey 
V. Brown, Eq. 204. 

Company — Contract to take Shares.— Tl^ 
Leeds Banking Company having decided up' 
issuing their reserved shares, addressed a cir- 
cular to the shareholders, offering them one 
new share for every five shares held by then-t 
to be paid for on a day named, and requesting 
to know whetlier, in the event of any shares 
remaining, they would wish to have any add> 
tional shares. Addindl was offered four fiharef 
in respect of the twenty held by him, and in 
answer to the circular he agreed to take hi- 
proportion of allotment, and asked for addi- 
tional shares if he could have them. The 
reply stated that the directors had aUotteii bini 
four extra shares in addition to the four «hare? 
already accepted by him. In this reply ih:v 
was a further clause not contained in the tir^i 
circular, that if the amount were not paid by 
the day named, the shares would be forl'eitei. 
Nothing further was done, and no pa>*D)efit 
was made ^i respect of any of the share? :— 
Held, that a contract was consututed in rejarl 
to the first four shares by the offer and ib^ 
acceptance ; but the contract was not coniplet*? 
as to the four extra shares, by reason ot the 
clause of forfeiture, which was a new tenn 
added to the contract and not accepted by f>*f 
ment within the time specified. Addinellf 
case, Eq. 225. 

Nominal Consideratum.^A nominal con- 
sideration being expressed in a deed, does not 
prevent the admission of evidence oiitinjK t" 
the real consideration, provided such real con- 
sideration be not inconsistent with the dee'' 
Leifchild's case, Eq. 231. 
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Marriage in Bngkmd-^Dk>cTee m SeoUand, 
—A testator in Ei^land gave and deviled real 
sod personal estate, situate in England, to his 
greai-nieoe for Ufe, with remainder, as to the 
perBonaity, to her duldren, and as to the real* 
tj, to her first and other sons lawfiilly begot- 
ten, with remainders OTer. The great-niece, 
in 1830, married in England, but never lived 
with her husband, and a decree of divorce a 
nncM^o, on the ground of the husband's adul- 
Utj, was pronounced by the Court of Session 
h. Scotland, the husband having been induced, 
with the wife's connivance, to go to Scotland, 
tj bring himself within the jurisdiction of the 
Scotch Courts. The great-niece, in 1846, 
married in Scotland an Englishman domiciled 
tbere^ and had by him two daughters and a 
«0D, all bom in Scotland, during her first 
biuband's lifetime. Upon petition by these 
three children cbuming as children, the son 
claimiDg also as eldest son lawftdly begotten, 
two funds representing portions of the 
testator's real and personal estate, which 
had been paid into Court:— iSele^ that the 
^Qglieh marriage being indissoluble, the 
decree of divorce pronounced by the Court of 
^ion must be treated as a nullity ; that the 
second marriage in Scotland was invalid, and 
therefore that the children, whatever might 
be their sUsbiu in Scotland, must in England 
be treated as ill^timate; and could not, upon 
the conetniction of an English will by an 
Eoglifih court, be held to come within the 
term <' children" or « eldest son lawihlly be 
gluten/' as used in such will, and were not 
entitled to the funds in Court. 

"Hie circumstances under which the ques- 
tioDfi arose were of a somewhat remarkable 
cWacter. In 1828, Elizabeth Hkikmm, (the 
graad-oiece referred to above,) being then a 
g^l of about sixteen, was induced by fraud, 
^thout the knowledge of her fomily, to con- 
^nt to a marriage with a fimner named Bwi. 
^. The marriage was solemnized at Man- 
chester on the 10th of June in that year ; but 
^^ the eame day her friends interfered and got 
Posaeaaion of her, and separated her fh)m her 
buaband,and they ne?er lived together for a sin- 
f^ %• Buxtcn was indicted for his conduct 
^^ bringing about the marriage, and convicted 
*Q<1 sentenced to three years' imprisonment. 



Steps were taken to procure an Act of Parlia- 
ment to dissolve the marriage, but without 
success. After many attempts to recover pos- 
session of his wife, BuxUm, in 1838, was in- 
duced, in consideration of an annuity during 
the joint lives of himself and his wife^ to con- 
sent to a deed of separation, which was accord- 
ingly executed in December, 1838. No ques- 
tion was raised as to the validity of this mar- 
riage with Bvaekn. In 1844, one ShaiOf who 
was then a student of Qto^b hm preparing 
for the bar, fell in love with Elaabeth Hich 
son, or Mrs. Buxton, His addresses were 
favourably received, but the existing marriage 
with Buxtcn was a bar to their wishes. In 
order to remove that impediment the parties 
devised the scheme of procuring a dissolution 
of the marriage with Buxton, by a sentence of 
the Court of Session in Scotland, on the ground 
of adultery committed by Buxton; and in order 
to give that Court jurisdiction, Buxton was 
prevailed upon by pecuniary inducements to 
go and remain in Scotland for forty days, and 
thereupon Mrs. Buxton raised an action 
against him in the Court of Session, for a di- 
vorce on the ground of adultery, which there 
was no doubt he had committed. The suit 
was carried on with all due solemnity, and it 
ended in a sentence of divorce a vineuh being 
pronounced by the Court on the 20th of 
March, 1846. On the 17th of June, 1846, a 
marriage was solemnized at Edinburgh be- 
tween John Shaw and Elizabeth Buxton, who 
thenceforth resided in Scotland as man and 
wife. Vice-chancellor Eindersley remarked, 
that the English marriage was indissoluble, 
(the Divorce Court not being in existence at the 
time of these transactions,) and if the validity 
of the marriage with Shaw were to be recog- 
nized by English Courts, the consequence 
would necessarily follow, that an English 
Court of justice must hold that Elizabeth 
Hickson had two husbands simultaneously, 
Buxton and Shaw. Wilson's Trusts, Eq. 247. 

Jh-ade Mark^ Measure of Damage^ Onus 
probandL — On an inquiry whether any and 
what damage has accrued to the plaintiffs 
from an unlawful use by the defendant of their 
trade mark, the onus lies on the plaintiffs of 
proving some special damage by loss of cus- 
tom or otherwise ] and it will not be intended, 
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in the absence of evidence that the amount 
of goods sold by the defendant under the frau- 
dulent trade mark would have been sold by 
the plaintiffs, but for the defendant's unlawful 
use of the plaintiffs' mark. Vice-Chancellor 
Wood observed : " There were, or there may 
have been, persons licensed by the plaintiffs 
to use their trade-mark and to sell goods man- 
ufactured by their process ; or there may have 
been, and doubtless were, persons who had 
purchaeed from the plaintiffs, with a view of 
selling again ; how can the court assume that 
the supposed purchasers would have passed 
by all these persons, and have purchased 
direct from the plaintiffs? Yet this is what 
the Court is called on to infer from the mere 
fact that certain goods were sold by the defen- 
dant, and that some of those goods were mark- 
ed with imitations of the plaintiffs' marks. 
Principle would seem to determine that no 
such assumption can be made, and that it lies 
on the plaintiffs to prove some distinct damage 
from the use of their trade-mark, by showing 
loos of custom or something of that kind, 
which has not been done in this case." 
Leather Cloth Co. o. Hirschfield, Eq. 299. 

Cbfftpony — ForfdtuTt oj Shares. — A share- 
holder in a company received a notice that on 
non-payment by him of arrears of calls on a 
certain day, his shares " would be forfeited 
without further notice." He also knew that 
the question of winding up the company was 
under consideration. Two days before the day 
appointed for the payment of the arrears, he 
went to the company's office, piud the arrears 
on a few of his shares, and took a receipt, 
saying that on the rest he should submit to a 
forfeiture. The directors, at a board meeting, 
five days afterwards, examined the list of de- 
faulters, and declared the shares of some of 
them, whom they considered as not solvent, 
to be forfeited ; but they did not declare the 
shares of this particular shareholder to be for- 
feited ; and they continued to treat him as the 
holder of the whole number of shares. The 
articles of association of the company provid- 
ed, that " in the event of non-payment at the 
time and place appointed by the notice, any 
share might thereupon be forfeited without 
any further act to be done by the company :" — 

Held, that the shares upon which the 



arrears were not paid up, were^not abeolatelv 
forfeited by the nGn-pajinenty and that the 
company's right of opdon remained ; and &<> 
the company had declared their intratioD of 
retaining the shareholder on the list, that be 
must, upon winding up, be held to be a conth- 
butory in respect of the fhll number of shares. 
Bigg's Case, Eq. 309. 

Attestation of Deed, — A deed attested bj 
one witness, though ezecnted and acknoxr- 
lodged for the purpose of enrolment, in the 
presence of two persons who are parties to 
and execute the deed, but do not sign the 
attestation clause, is not a deed seaieJ anl 
delivered in the presence of two or more cre- 
dible witnesses. WickhSun v. Marquis of 
Bath, Eq. 17. 

queen's bench. 

Principaiand agetU~-LiabiUii^ of principal 
for act ofagenL^-lL, employed B. to mao^ 
his business, and to carry it on in the name 
of "B. A Co."; the drawing and accepting 
bills of exchange was incidental to the carrj- 
ing on of such a business, but it was stipula- 
ted between them that B. should not draw or 
accept bills. B. having accepted a till in the 
name of " B. & Co." i^Hdd, that A. was lia 
ble on the bill in the hands of an indorsee, 
who took it without any knowledge o( A. anri 
B., or the business. 

In this case Jones, the principal, had strict- 
ly forbidden Bushell, his agent, to accept 
bills, and finally dismissed him for hann^ 
done so on several different occasions. Seve- 
ral of the bills had been paid at maturitr, be- 
ing made payable at the bank where Jones 
had an account, but payment of one, for £^% 
was refused, and this gave rise to the action. 
Cockbum, C. J., remarked : " The defendant 
carried on business both at Luton and in Lon- 
don, In London the business was carrie'l on 
in the name of Bushell & Co., Jones at the 
same time employing Bushell as his manager ; 
Bushell was therefore the agent of the defend- 
ant Jones, and Jones was the principal) bat 
he held out Bushell as the principal and oTmer 
of the business. That being so, the case ftHa 
within the well-established principle, i^^^ '^ * 
person employs another as an agent in a char- 
acter which involves a particular authority) 
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he cannot by a Mcret reeenration'diveet him 
of that authority. It is clear, therefore, that 
Bushel] must be taken to have had authority 
to do whatever was necessary as incidental to 
carrying on the business; and to draw and 
accept lulls of exchange is incidental to it, 
and Bushell cannot be divested of the appar- 
ent authority, as against third persons, by a 
secret reservation. I think Jones was pro- 
perly held to be liable on the bill." Edmundi 
T. iitfAeO, Q. B. 97. 

Baihoaj^Landi if^fwriou$ly affect€d.^The 
owner of a house, none of whose lands have 
been taken for the purposes of the railway, 
cannot recover compensation in respect of 
injury to the house depreciating its value, 
cans^ by vibration, smoke, and noise, in 
running locomotives with trains in the ordi- 
nary manner, after the construction of the 
railway. Brand v. HammertmUh and City 
RaUway Co.j Q. B. 130. 

COMMOK PLEAS. 

Kuisanee — Negligence — OecvpUr. — The 
plaintiff in passing along a highway at night, 
fell into a " hoist hole," which was wiUiin 
fourteen inches of the public way and unfen- 
ced. The hole formed part of an unfinished 
warehouse, one floor of which the defendants 
were permitted to occupy whilst a lease was 
in coarse of preparation, and the aperture was 
u^ by the defendants in raising goods Arom 
the basement to an upper floor : — Edd^ that 
the defendants had a sufficient occupation of 
the premises to cast upon them the duty of 
protecting the hoist-hole ; and that the hole 
was near enough to the highway to constitute 
a nuisance. HadUy v. Taylor, C. P. 63. 

BiU of Ladxng^Pomer io Shipowner to 
Imd Goodi, — By proviso in a bill of lading, 
simultaneously with the ship being ready to 
UDload the whole or any part of the goods, 
(forty pipes of lemon juice,) the consignee was 
bound to be ready to receive the same from the 
ship's eide; and in default, the master or 
&g^ut of the ship was authorized to enter the 
goods at the Custom House, and land, ware- 
house, or place them in lighters at the risk 
and expense of the consignee. After part of 
the goods had been landed by the shipowner, 



but not before, the consignee was ready and 
offered to receive the remainder, but the ship- 
owner refused to deliver them to him, and 
landed them himself:— ^e^ that the con- 
tract was divisible; and that unless the ship- 
owner had been prejudiced in the delivery of » 
the remainder, by the default of the consignee 
in not being ready to receive the whole, he 
was bound to deliver them. WUion v. Lon- 
don, ItaUan, and Adriatic Steam Navigation 
Cb., C. P. 61. 

Partnenhip-^Ageneg^PereqfHon qf pro- 
,/Ste.— 8., being about to commence business 
as an underwriter at Lloyd's, through the 
agency of one Fenn, in consideration of the 
defendant (the &ther of 8.) engaging with 
Fenn to hold a sum of £5000 available for 
his son, for the purpose of carrying out the 
arrangementy gave the defendant the following 
memorandum : — '' In consideration of your 
guaranteeing me to the extent of £6000 in my 
business of underwriter, until by such busi- 
ness I shall make or acquire from the profits 
thereof £6000 after providing for all known 
losses, I^ereby promise and agree to pay to 
you, during your life, in case I shall so long 
live, an annuity of £600, being equal to 10 
per cent, per annum on £6000 ; and fiirther, 
that, if at the end of three years firom the date 
hereof it shall appear that one-fourth of the 
net average annual profits during that period 
made by me in the said business shall amount 
to more than £600, the said annuity shall 
thenceforth be increased to a yearly sum 
equal to one-fourth of such net average annual 
profits made by me in the said business dur- 
ing the said three years;" and the memoran- 
dum concluded with these words :— '< more- 
over, in no case are you to be considered an 
a partner with me in the said business of au 
underwriter :"^ 

Heldj by the Exchequer Chamber, in 
accordance with the judgment of the Court 
of Common Pleas, that the above memoran- 
dum did not constitute the defendant a part- 
ner with his son. 

By a settlement afterwards made on hW 
marriage, S. assigned to the defendant and 
one D., 08 truetees, '' all and singular the 
sums of money, earnings, profile, and emolu- 
ments which are now in the hands of Fenn, 
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and all such as shall hereafter oome into the 
hands of Fenn, on account or in respect of 
tlie said underwriting business/' The deed 
also contained a power of attorney, authorize 
ing the defendant and his co-trustee to receive 
the whole proceeds qf the businees ; and the 
first trust was, to pay the defendant £500 a- 
year, with an additional sum when the profits 
of the business should have realized a given 
8um, and a covenant, that, when the accu- 
mulated profits should have reached £8500, 
and continued at that amount without reduc- 
tion for two years, the trustees should re- 
assign to S. ^' the said moneys and profits 
arising from the aforesaid underwriting busi- 



ness. 



») 



In an action upon a policy signed by Fenn 
in the name of S., a special case was stated, 
in which were set out the above-mentioned 
memorandum and marriage settlement, and 
by which it was agreed that the Court should 
draw any reasonable inferences of fact:— 
Heldy by the majority of the Exchequer Cham- 
ber, ^reversing the judgment of the Court 
beIow,^that the marriage settlement did not, 
either alone or in conjunction with the me- 
morandum, render the defendant liable as a 
partner with S. in his underwriting business. 
Htldy by Pigoity B., and Shee, J., that the 
effect of the settlement was, to give the defend- 
ant such a substantial interest in the business 
as to render him liable as an insurer on the 
policy. Bullen v. Sluapf C. P. 86. [In 
the opinions of the judges who sat in this 
case will be found a very full and interesting 
discussion of the question — what will make a 
person liable as a partner ? The dissenting 
judges stated their views with great energy 
and distinctness, and Mr. Justice Blackburn 
and Barons Channell and Bramwell with 
equal force and emphasis on behalf of the 
majority of the Court. Baron Channell ob- 
served: '1 think that henceforth we may take 
it that the true test, where a person is sought 
to be made liable on the ground of his being 
a partner, is to see whether he has constituted 
the other alleged partner his agent in respect 
of the partnership business; and that, taking 
a part of the profits, though cqgent evidence 
of this, is not conclusive. Mere participation 
in the profits is not sufficient to make a man 



bound by allied partnership contracts, if the 
fiu^ts show that he had not constituted the 
other his agent" Baron Bramwell was still 
more emphatic. In the course of his remarks 
he observed : ^' They say that the defendant 
is a partner with his son ; and that, if not part- 
ners inter se, they are so as regards third par- 
ties. A most remarkable expression 1 Partr 
nership means a certain relation between two 
parties. How, then, can it be correct to Fay 
that A. and B. are not in partnership as be- 
tween themselves, they have not held them- 
selves out as being so, and yet a third p^k^hl 
has a right to say they are so as relates to 
him? But that must mean inter se; tor, 
partnership is a relation inter se, and the 
word cannot be used except to signiQ- that 
relation. • • • How many men in a thou- 
sand, not lawyers, could be got to understan'i, 
that, of the two servants of a firm, the one 
who received a tenth of the profits was liable 
for its debts, and the other who received a Bum 
equal to a tenth was not? This Mr. Juirtioe 
Story calls ' satisfactory.' {Story on Pariner- 
sMpj § 32.) Satisfactory in what 8en«e? 
In a practical business sense? No; but in 
the sense of an acute and subtle lawyer, 
who is pleased with refined distinctions, inter- 
esting as intellectual exercises, though unio- 
telligible to ordinary men, and mischierou? 
when applied to the ordinary affiurs of life. 
Lord Eldon did not think it satisfactorr. 
Such a law is a law of surprise and injustice, 
and against good policy. It fixes a. liability 
on a man contrary to his intent and expecta- 
tion, and without reason, and gives a benefit 
to another which he did not bargain for and 
ought not to have, and prevents that free use 
of capital and enterprise which is so import- 
ant."] , 

PROBATE AVD DITOBCB. 

Judicial SeparaUon^AduUery.'^A charge 
of adultery, in a suit by a wife for judicial 
separation, rested upon the eyidence of one 
witness, who was a woman of loose character. 
The Courty without deciding affirmatively 
whether or not the adultery ohax^ged had been 
committed, declined to pronounce a decree 
upon her uncorroborated testimony, and dif>- 
missed the petition. Oinger v. Ginger, P. & 
D. 37. 
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CONTEMPT OP COURT. 

In our previous notioea of the LAxmAXDi 
caee, we hare mentioned the proceedings 
taken against Mr. T. K. Ramsat, and also 
against Mr. Lubioitaii, for contempt of Court 
When the argument on the rule against Mr. 
KuoAT at last came on, in the end of Octo- 
ber, Mr. Rambat contended that the letters 
which he had written to the Oazetie were 
merely answers to charges made against him 
bj Mr. Justice Dbuiiiiokd, contained in cer- 
tain reports printed in the Herald^ for which 
he held the judge responsible. Mr. Justice 
DBUMnoin) having denied that he intended to 
charge Mr. Ramsay with being one of the con- 
spirators in the Lamibandb affair, or with 
having been a party to the alleged falsification 
of the Ooverkob's warrant, Mr. Rambat 
replied that he, on his part, would consent to 
withdraw what was offensive in his letters, in 
consideration of Mr. Justice Drttmmond hav- 
ing disavowed any intention to criminate him, 
in making use of the expressions complained 
of. 

On the 3rd of November, final judgment was 
rendered. As a writ of error has issued, and 
the case will be heard before the full Court of 
Queen's Bench| we shall no( take up space 
here with the remarks made by Mr. Justice 
Drummobd in giving judgment. Suffice it to 
say that he made the rules absolute, and 
fined Mr. Ramsat in the sum of £10. Mr. 
LusioiiAK was also fined in the sum of 20s., 
which was paid. Mr. Rambat immediately 
procured the issuing of a writ of error to the 
Appeal Side of the Court of Queen's Bench. 
The following reasons, extracted from the 
record, are the grounds relied on by the plain- 
tiff in error : — 
<'T. K. Rambat and The Quskk.— And 

now, that is to say, on the day of f 

in the year of Our Lord, 1866, comes the said 
T. K. Ramsay in person into Court, and says 
that in the record and proceedings aforesaid, 
and also in the rendering of the judgment in 



the said case, there is manifest error, in this, 
to wit, that the said rule does not contain any 
contempt or offence which^ by the laws and 
statutes of this Province, a justice sitting in 
and holding the Court of Queen's Bench, 
without the assistance of a jury, had any au- 
thority or jurisdiction to hear and determine ; 
wherefore in this there is manifest error. 

*^ There is also error in this, that the learned 
judge who gave the judgment, to wit, the 
Hon. Mr. Justice Drummond, was himself a 
party to the prosecution, being complainant 
as to the contempt of the Court of Queen's 
Bench alleged, which did not take place in 
view of the said Court, or in view of the said 
judge; wherefore in that there is manifest 
error. 

'' There is also error in this, that there was 
no affidavit in support of the said complaint ; 
wherefore in that there is manifest error. 

*' There is also error in this, that the letters 
mentioned in the rule taken in this cause are 
not alleged to have been written by the said 
plaintiff in error, nor does it appears by the 
record that they were written by him ; where- 
fore in that there is manifest error. 

^* There is also error in this, that if the said 
letters have been written by him, they do not 
contain any contempt of the Court of Queen's 
Bench, being such answers as plaintiff in error 
had a right to make to certain public reports 
therein referred to, and the said answers were 
the legitimate defence to the slanders con- 
tained in the said reports ; wherefore in that 
there is manifest error. 

" There is also error in this, that even if 
they did contain any contempt of the said 
Court, the said contempt was condoned and 
passed over by the said Court long previous 
to the taking of the said rule; wherefore in 
that there is manifest error. 

" There is also error in this, that in and by 
the said rule, it is not alleged, nor does it 
appear, that the alleged contempt was com- 
mitted within the jurisdiction of the Court 
which adjudicated thereon ; wherefore in that 
there is manifest error. 

'' There is also error in thiS; that it appears 
that the said judge was not acting in his judi- 
cial capacity at the time the remarks made 
by him, and reported in the Berald, were 
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made; wherefore in that there is manifest 
error. 

<' Wherefore he prays the judgment of the 
Court here .upon the premises, and that the 
judgments and proceedings aforesaid should 
be reversed and made roid ; and that the said 
T. E. Ramsay should be restored to aU things 
\?hich by reason of the judgments and pro- 
ceedings aforesaid he could have losf 

We understand that the case will not be in 
a position to be argued before the full Court 
till the March Terra. 



THE QUEEN against JAMfiS MACK. 



The case of James Mack, who was con- 
victed of murder at the last term of the Court 
of Queen's Bench, and executed on the 23rd 
of November, may well arrest our attention 
for a few moments. 

The prisoner was a young man, a driver in 
one of the Batteries of Royal Artillery, sta- 
tioned at Montreal, bearing a fair character, 
not addicted to intemperance, who, one even- 
ing in July last, cut the throat of Corporal 
Smith, of the same Battery, and then proclaim- 
ed himself the doer of the deed, in the hearing 
of those who hastened to the spot. It appears 
from the evidence of a comrade, named Bur- 
ton, the only one in the Battery who seems to 
have been in the confidence of the prisoner, and 
to have sympathised with him in his troubles, 
that the corporal was in the habit of reprov- 
ing and reporting Mack, for alleged acts of 
negligence, and breaches of discipline; that he 
would frequently take advantage of an officer 
being within hearing to find fault with the pri- 
soner, for something wrong about his horses or 
his harness, though in the opinion of his com- 
rade, Mack kept everything in as good order 
as any other driver in the Battery. It must 
be difficult, nay, impossible, for persons mixing 
in active life, and having their sensitiveness 
dulled by contact with men of all classes and 
characters, to conceive the degree of irrita- 
tion created in the mind of a man bound down 
to the routine of a monotonous service, with 
no escape from the petty tyranny of one only 
a step a))ove him. We can but judge of its 
intensity by the terrible results. Not to speak | 



of the hideous suspicions entertained that in 
battle many officers fall by the hands of their 
subordinates, we have the constantly recur- 
ring fact of non-commissioned officers being 
murdered by their men, for causes inconceiv- 
ably trifling — murdered recklessly, by men 
not caring for escape, like the murderer who 
springs with his victim from the height of a 
precipice, and perishes with him in the &IL 
And where this gnawing rage and exasperar 
tion do not end in murder, there is ample 
room to believe they frequently lead to suicide. 

In the case before us, the driver Mack had 
been labouring under a sense of wrong and 
injury for many weeks previous to the com- 
mission of the deed. While out with the " fly- 
ing column," during the Fenian raid, the pri- 
soner was, in his own opinion, led the life of a 
dog. He had the care of six horses, and Cor- 
poral SmitHj by constantly finding &ult, and 
subjecting him to punishment, seems to have 
harassed him beyond endurance, though the 
corporal was probably ignorant of the deadly 
hatred he was exciting. Half an hour before 
the murder, Mack had just been ordered to do 
extra pack drill. The evidence of Burton, to 
which we have already referred, shows that 
the prisoner reasoned with himself that if he 
struck the corporal, the punishment sure to 
follow would be so disproportioned to the pain 
inflicted on his persecutor, that it would be no 
satisfaction to him, and thus at length he came 
to the dreadful resolution to be on equal terms 
with his adversary, by taking his life, and 
allowing his own to be the forfeit. 

This is one view of cases of this class. But 
there is another possible view. We all know 
that it is a common, every-day occurrence, 
when a man cuts his own throat, or termi- 
nates his existence in any other way, for the 
Jury to say that he did it while labouring 
under temporary mental derangement. This 
verdict passes unquestioned in the case of a 
soldier, as well as of any other person. And 
it is by no means an unfrequent occurrence 
for a soldier to commit suicide. We have 
heard of several cases in this city within a few 
years ; and, rather strange to say, the very 
day we were writing these lines, our eye was 
attracted by the following paragraph, in a 
newspaper, of date October 17th. ''Quebec, 
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Oot 16.— A private of the 30ih Begiment, 
named Swallow, committed aoioide at the 
camp at Levis yesterday, by cutting his throat 
with a razor. No reason assigned ibr the 
deed." No doubt the stereotyped verdict was 
rendezed in this case -, and yet if Swallow had 
taken a iancy to cut some other person's 
throat instead of his own, would he not have 
sorely sufiered death as a wilful murderer ? 

We make these observations without the 
slightest disposition to impugn the fiumess of 
the prisoner's trial, or to complain of his sen- 
tence. The forms of justice were, no doubt, 
carefully observed. Tlie plea of insanity was 
ojged by the prisoner's counsel— counsel, 
however, assigned to him by the Court only 
oa the morning of the trial. The learned 
jodge, we believe, referring to this defence, 
laid some stress upon the &ct, as bordering on 
insanity, that the prisoner during the night 
after the murder, expressed his satis&ction at 
what he had done, and said there were three 
or four more in the Battery, that he would 
like to do the same to. But the judge added 
that this was too slender a basis ibr such a 
defence to rest upon, and that were we to enter 
intoa fine analysis of human acts, nine-tenths 
of our fellow men would seem to be insane. 

It must be observed, however, that the 
plea of insanity being an affirmative plea, 
the proof of which lies upon the prisoner, and 
the very truth of which prevents tLe prisoner 
from doing anjrthing for himself, it is highly 
improbable that a reckless, unba ;>).iy man, 
generally without means or friends, should be 
snocessful in establishing it. His comrades 
would expose themselves to imputations of 
disaffection, and sympathy vrith the crime, if 
they displayed too lively an interest on his 
behalf; and however strangers may commise- 
rate^they are generally either ignorant of how 
the case really stands, or satisfy themselves 
with the reflection that their interposition could 
do DO good. 

When the community is startled by the in- 
telligence of a ferocious crime like that com- 
mitted by Mack, the exigencies of military dis- 
cipline, the laws of the state, the blood of the 
murdered man, cry aloud for summary ven- 
geance upon the murderer. But no punish- 
ment will be sufficient to deter men from crimes 



of this description. The murderer counts the 
coet| and is willing to pay the penalty. In this 
case^ so suddenly and stealthily was the act 
committed, that the first impression was that 
Corporal Smith had committed suicide, but 
Mack disabused the minds of the bystanders, 
and avowed himself the criminal. It is man- 
ifest that we must look for other means of pre- 
vention. Whether these can be found in render- 
ing it possible for a soldier to exchange his 
regiment or company, or in facilitating the 
purchase of dischargee, when men find them- 
selves unhappily circumstanced, it is hardly 
within our province to discuss. These are 
suggestions for the philanthropist rather than 
for the lawyer. 



THE BAR OF LOWER CANADA. 

Most of our readers are ]Nrobably aware 
that an Act amending the Act respecting 
the Bar of Lower Canada was passed last ses- 
sion, and that new Bylaws in conformity 
therewith have been made by the General 
Couneil, and also by the Councils of Sections. 
One of the new regulations is that a list of the 
advocates entitled to practice in Lower Ca- 
nada shall be made and posted up. A notice 
has been issued by Mr. Gohzalvk Doutre, 
secretary-treasurer to the General Council, 
that this general list will be made and com- 
pleted on the 16th December, to be homolo- 
gated and posted up according to law on the 
Ist January, 1867. Advocates admitted since 
the 30th of May, 1849, whose diplomas have 
not been registered in the Registers of the 
General Council, are requested to fend them 
to the secretary before the 16th of December 
for registration. It is important that this list 
should be as accurate and complete as pos- 
sible 'f and we therefore trust that members 
of the bar will endeavor to second Mr. Doutre 
in the carrying out of his task, which, we 
may add, is performed without aay pecuniary 
remuneration. 



The following is a list of Diplomas regis- 
tered in the Registers of the General Council, 
from the nomination of the members of tlje 
Council, viz., 6th October, 1866, up to the 
21st Novemberj 1866. 
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Namw. 



Butler, Tho- 

DIM Page . . 
BilcMoertlA. 

Charles .... 
Bentni, Gab. 

AlphonM . . 
Betque, Joi. 

TrIflA 

Bouchette. A. 

Frederick. . 
CaroH, Oii4- 

xime 

Droltt, Gu8- 

tare A 

Farmer yf Hi- 

Ham O 

Jacquu, Al- 

phonae 

jtoytt, John 

Powell 

PotUiot, Jo> 

■eph N 

Pr*fsoMtt Os- 
car 

PeUeHer,ViO' 

nor6 Cyrias. 

JionaytM.Jn. 

TcWwr, I^. . 

VcUlH, Jean 

BaptJBte 



Admittkd. 



Datb ov 
CoMMusioir. 



Datb ov Rb- 
oistbatioh. 



Koiitreal...l37Sept, iae61£0ct., 1866 



StFrandi 
Quebec . . . . 
Kontreal. . . 
Quebec — 

Quebec 

Montreal. . . 
Montreal... 
Montreal. .. 
Montreal. . . 
Montreal... 



8 Oct., 1866 18 Oct., 1866 



19 Aug., 

28 Not., 

6 Oct., 

16 Oct., 

17 Oct, 
17 Oct., 
17 Oct., 
10 Sept., 
80 Oct, 



186819KOT., 
186621 Nov., 
1886 6 Not., 



1866 

1866 

1866 

1866 

1866 

1866 

1866 

1866 

1866 

1866 
1866 
1866 

Montreal...! 9 Not.. 186619 Not., 1866 



186681 Oct., 
186624 Oct., 
1866 18 Oct., 
186624 Oct., 



1866 
1866 



Suebec ' 8 Oct., 
ontreal. ..| 7 Not., 
Montreal. . . 16 Oct., 



6 Not., 

7 Not., 



186620 Oct., 
1866 19 Oct., 
1866,26 Oct., 



HABEAS CORPUS. 

On the 25th of Septemher, before Mr. Jus- 
tice Druminond,in the Court of Queen's Bench, 
Crown side, Mr. Doutre, Q. C, moved-that 
the rule of practice, requiring twenty-four 
hours' notice to be given to the counsel for 
the Crown, of applications for habeas corpus, 
be dispensed with. He referred to the Lami- 
rande affair as an instance of the danger of 
deiay in certain cases. 

On the 20th of October, Drummond, Badg- 
ley, and Mondelet, JJ., being on the bench, 
judgment was given rejecting the motion, on 
the ground that no rule existed on the subject, 
the practice being that the writ might be 
ordered to issue at once, or notice be required, 
in the discretion of the judge before whom 
affidavits were laid. The practice of giving 
notice to the Crown, added their Honors, 
had always existed, but whether the notice 
should be given before or after the issuing of 
the writ, was in all cases matter for considera- 
tion. Each case must be judged on its merits. 



LORD CRANWORTH. 

The following notice of Lord Chancellor 
Crakworth, who retired from the woolsack 
OD the change of ministry in July last, is 
from the Timet: — 

<< The Great Seal will pass toniay, for the 



second time, from the hands of Lord Crmn- 
worth to thoee of Lord Chelmsford ; and, aa 
no man of seventy-five can look forward to 
the reversion of a laborious office, we may 
r^ard the career of the present Lord Chan- 
cellor as virtually closed. If it has not been an 
eminently brilliant, it has been an eminently 
fortunate and honorable career. Lord Cran- 
worth has not only proved himself par nego- 
tiiSj but has earned the respect of the bar and 
the public in more various capacities than 
any one of his legal contemporaries. It is 
now exactly fifty years since he was first called 
to the bar, and thirty-two since he became 
solicitor-general, under Lord Melbourne's gov- 
ernment ; a post which be resumed afler the 
short administration of Sir Robert Peel, and 
held until he was made a Baron of the Court 
of Exchequer, in 1839. Although his prac- 
tice had been confined to the Courts of Chan- 
cery, Baron Rolfe acquired a high reputation 
as a common law judge ; and the manner in 
which he conducted the famous trial of Rush 
has been remembered ever since as a sigcal 
proof of his judicial ability. Upon the resigna- 
tion of Lord Cottenham in June, 1850, he 
was appointed one of the Commissioners of the 
Great Seal ] and, in the same year, succeeded 
Sir Lancelot Shadwell as Vice-Chancellor, 
and was raised to the peerage. In October, 

1851, he became one of the Lords Justices 
in Appeal in Chancery ; and, at tlie end of 

1852, he accepted the chancellorship, vacated 
by Lord St. Leonards. This office he retained 
for more than five years, under Lord Abe^ 
deen and Lord Palmerston successively ; nor 
was it until February, 1858, that he gave 
place to Lord Chelmsford. During this period, 
it was Lord Cran worth's misfortune to be 
unequally, yoked, for many official purposes, 
with an attorney-general whose rare intellec- 
tual vigor and zealous advocacy of law reform 
contrasted with his own slower and more cau- 
tious temperament. His patience, however, 
his honesty of purpose, and his conciliatory 
disposition, here stood him in good stead } and 
he carried with him the good-will of the Chan- 
cery bar when he quitted the woolsack. Upon 
the return of Lord Palmerston to power in 
1859, Lord Campbell was made Lord Chan- 
cellor, and was followed by Lord Westbury ; 
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bot, after the memorable fall of the latter, 
about this time last year, Lord Palmereton, 
who could ill spare the serrices of Sir Roun- 
dell Palmer in the House of Commons, again 
offered the chancellorship to Lord Cranworth, 
who has filled it with credit ever since. No 
one would venture to claim for the retiring 
Chancellor such fame as has been won by 
Bome of his predecessors, two of whom, and not 
the least illustrious, are still living at a yery 
advanced age. In depth of learning, he can- 
not be compared with Lord St. Leonards, nor 
in versatility of genius with Lord Brougham. 
Neither learning nor versatility, however, nor 
both combined, are sufficient to constitute a 
model Lord Chancellor ; and Lord Cranworth 
has manifested some other qualifications, less 
lemarkable indeed, but hardly less essential. 
In the first place, he possesses a sound and 
adequate knowledge of both our legal systems ; 
that is, of common law and equity. This is 
no small or ordinary attainment for an Eng- 
lish lawyer. Lord Brougham, when he was 
intrusted with the Great Seal by Lord Grey, 
was chiefly known as an eloquent advocate 
at NiH Prius, and a powerful debater in the 
House of Commons ; and though his marvel- 
lous talents and industry enabled him to 
master the principles of equity, and even to 
apply them as no other man could with so 
little experience, yet his judgments could not 
and do not command the same authority as 
those of less gifted Chancellors. On the other 
hand, Lord St. Leonards, though profoundly 
versed in the mysteries of real property law, 
had httle, if any, practical acquaintance with 
common law. Lord Cranworth, before he 
became Lord Chancellor, had occupied a seat 
for some years on both the judicial benches, 
and. earned the confidence of both branches of 
the legal profession. It is to this circum- 
stance too, as well as to his unblemished per- 
sonal character, that he owes his influence in 
the House of Lords. Since his accession to 
office, he seems to have experienced no difli- 
cnlty in presiding over that assembly, which 
Ix)ni Westbury sometimes found so unruly. 
The secret of this, no doubt, is that Lord 
Cranworth has made no enemies; but his 
opinion on certain questions, such as those 
affecting criminal justice, is naturally received 



with the greater attention, because he is 
known to be familiar with the duties of a 
common law judge. The weak point in Lord 
Cranworth' s public life is his want of sym- 
pathy with reforms of the law. It is by no 
means an uncommon failing with those who 
are plunged early into the details of business, 
with the prospect of success and wealth, if 
they will but make the best of the existing 
system ; with the risk, approaching to a cer- 
tainty, of failure, if they insist on broaching 
<' crotchets'' in the hope of amending it. 
The reason why so few successful lawyers are 
reformers is, that, until they have succeeded, 
no one cares to listen to their suggestions -, 
and, after they have succeeded, their own 
interests are concerned in keeping things as 
they are ; while, had they managed to gain 
a hearing sooner, they would probably not 
have succeeded at all. The only two men 
of our own times who have conspicuously 
risen superior to these anti-reforming tenden- 
cies, or retained energy enough to use the 
vantage ground of a great position for the 
sake of initiating organic changes, are Lord 
Brougham and Lord Westbury ; and this is a 
merit which, in the eyes of posterity, will 
cover a multitude of sins. It would be un- 
grateful not to recognize the leading part 
which Lord Cranworth took in passing the 
Charitable Trusts Act^ whence an important 
reform in the management of these vast endow- 
ments may hereafter be dated. On most other 
proposals for improving our legal system he 
has adopted what is called the '^ safe side," and 
has done little to realize the vast designs be- 
queathed to him by Lord Westbury in his vale- 
dictory address to the House of Lords. Those 
designs, involving the formation of a complete 
digest as the proper basis for a future code, 
yet remain to be carried out. It would be too 
much to expect of the new Lord Chancellor, 
that he should devote himself to the execu- 
tion of a project which originated with a poli- 
tical opponent; and the honor of accomplish- 
ing it will probably be still reserved, as it should 
be, for a liberal government." 



CHIEF JUSTICE LEFROY. 
The retirement of the Hon. Thomas Lang- 
lois Lefroy, Chief Justice of the Court of 
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Queen's Bench in Ireland, is one of the note- 
worthy events of the year 1866. The ez- 
Ghief Justice was bom in 1776, and is there- 
fore more than 90 years of age. It is 69 
years since he was called to the Irish Bar. 
He was appointed Baron of the Exchequer in 
1841, and promoted to the Chief Justiceship 
in 1852. 

The statements as to his infirmities of late 
years are very contradictory. Ten years ago, 
a suggestion that he should retire was moved 
in Parliament, but was at once put down. 
The attack was renewed in the early part of 
the present year, but the old Judge resolved 
to choose his own time for retiring. To use 
his own words in a recent address to a Grand 
Jury, '^Such a course," he said, ''might 
'' have intimidated a weaker man to fly from 
*' the post of duty, though in my case it only 
" served to strengthen my determination 
'' never to yield to menace what a sense of 
" duty had not led me to concede." 

Lord Chelmsford, in the debate in the 
House on the alleged incompetence of the 
Chief Justice, stated that from 1852 to that 
time, there had been only four writs of error 
from the Court of Queen's Bench, and that 
for twenty-five years the Chief Justice had 
not missed a single circuit, or town in any cir- 
cuit, except in 1847, when he was suffering 
from low fever, and was obliged to be absent 
for six weeks. 

As soon as Lord Derby came into power, 
the Chief Justice voluntarily resigned his 
ofiice. 



Trial of Fenian Pbisonirs in Lowir 
Canada. — ^An extraordinary term of the Court 
of Queen's Bench on the Crown side, is to be 
held at Sweetsburg, in the District of Bedford, 
for the trial of the Fenian prisoners in Lower 
Canada, beginning Monday, the 3rd of Decem- 
ber. 

Secret Indictments by Grand Juries. — 
In noticing, in the last number, the fact that 
a pamphlet had appeared, bearing the above 
title, we omitted to mention that answers on 
the part of the gentlemen referred to by Mr. 
HiBBARD, also appeared immediately after- 



wards. As we stated before, we desired to 
guard against the expresaon of any opinion 
on the merits of the case, especially as we be- 
lieve legal proceedings are still pending. 

ParvY Council. — The Judicial Committee 
of the Privy Council commenced sitting for 
the despatch of business on the 1st of Novem- 
ber. The only Canadian case on the listvras 
that of Gugy, appellant, and Brown, respond- 
ent. 

Legal Appointments in Enolanb. — Sir 
Hugh McCalmont Cairns, Knt, has been 
appointed a Judge of the Court of Appeal in 
Chancery, in the room of the Right Honorable 
Sir James Lewis Knight-Bruce, resigned. A 
later mul has brought the intelligence of the 
decease of Lord Justice Knight-Bruce. 

John Rolt, Esq., Q.C., has been appointed 
Her Majesty's Attorney General. 



LAW JOURNAL REPORTS. 

COURT OF QUEEN'S BENCH. 

APPEAL SIDE. 

Quebec, Sept. IS. 

BENAUD, (plaintiff in the Court below,) Ap- 
pellant; andPROULX, (defendant in the 
Court below,) Respondent 

Hypothecary Action— Proof of Ownership, 

Held, that the plaintiff in a hypothecary 
action, must prove that the grantor of the 
mortgage was proprietor of the immoveable 
hypothecated at the time when the mortgage 
was granted. 

This appeal was instituted from a judgment 
rendered on the 6 th of June last, in the Supe- 
rior Court at Quebec, by /. T, Taschereau, J. 

The facts of the case were as follows : — ^At 
Montreal, on the 11th Sept., 1858, by a nota- 
rial deed of obligation, Joseph Paquin, of 
Grondines, acknowledged to owe to the appel- 
lant and C. Fitzpatrick, his partner, the sum 
of £500, to secure the payment of which sum, 
with interest, he mortgaged a certain lot of 
ground, situated in the parish of Grrondines. 
This deed was duly enregistered in the regis. 
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tiy office of the county of Portneuf, on the 
16th of the same month. On the 27th of 
January following, (1859) Renand & Fitz- 
Patrick diseolred partnership^ the latter ceding 
to Renand all his rights in the partnership 
concern. 

In November, 1865, a balance of $1589.11 
of the above sum remained unpaid, according 
to the appellant's pretensions, and the defend- 
ant, Dame Luce Proulz, being then in posses- 
sion of the lot hypothecated as above, the 
appellant instituted an action against her, to 
recover that amount, the conclusions of his 
declaration being as follows : — '^ That the said 
iotof land be declared to be mortgaged and 
hypothecated to the payment of the said sum 
of $1589.11, in principal, interest, and costs; 
and that the defendant, as proprietor, possess- 
or, and holder of the said lot of land, be con- 
demned to pay to the plaintiff the said sum, 
with interest till paid, and costs ; unless the 
said defendant preferred to abandon (dilaisser 
emjugUee) the said lot of land to be sold by 
Older, Ac., which the said defendant should be 
held to choose between, within fifteen days 
from service of the judgment to be given in the 
cause ; if not, at the expiration of the said 
delay, that she should be condemned purely 
and simply to the payment of the said sum.'' 
To this declaration the defendant replied by 
a di/ense en faiif and a dtfense en droit, 
alleging as reasons in support of the latter, 
1st, The ill^ality of the conclusions, which 
are personal against the defendant, who could 
only be condemned to abandon unless she 
preferred to pay ; and 2nd,want of signification 
to Joseph Paquin, the personal debtor, of 
the transfer of the 27th January, 1859, by 
which Fitzpatrick ceded to Renaud his part 
in the amount of the obligation of the 11th 
Sept., 1858, the foundation of the action, and 
the want of any acceptance of the said trans- 
fer by Joseph Paquin. 

Upon these pleadings issue was joined, and 
the Superior Ck>urt, on the 6th June last, 
rendered judgment, dismissing the action, 
and maintaining defendant's pleas. 

This judgment was confirmed with costs by 
the Court of Appeals, the ground assigned 
being that the plaintiff had feiled to prove 
that Joseph Paquin^ at the date of the obliga- 



tion, was proprietor of the land, on which he, 
the plaintiff, claimed a hypothecary right. 

Touehereau A BUmchei^ for the appellant. 

MbfUambaulid: TcuchereaUf fbr the respond- 
ent. 



COURT OP REVIEW. 

MovTREAi , May 30. 

DORAN V, DUGGAN. 
Practice — ^ectment — Lesiore and Leaeeea Act. 

Heldy that an action of ejectment cannot be 
brought under the Act, G. 8. L. G. cap. 40, re- 
specting Lessors and Lessees^ unless there be a 
lease, or a holding by permission of the pro- 
prietor, without lease, i. e. unless the relation 
of landlord and tenant exists between the par- 
ties. 

2. That where the plaintiff all^eftthat there 
is no lease or holding by his permission, the 
defect cannot be cur^ or supplied by the alle- 
gation of the defendant, in nis plea to the 
merits, that there was a lease. 

This was an action of ejectment under the 
Lessors and Lessees Act, brought by Julia 
Doran, widow of Patrick White, in her quality 
of tutrix to the children, issue of the marriage. 
The writ was issued on the 7th March, 1866, 
and returned on the 9th of March. 

The declaration set out that on or about the 
2l8t of February last, the defendant "without 
any lease verbal or written, entered upon and 
took possession" of a shopa,nd dwelling-house 
belonging to the estate of the late Patrick 
White, " and that he still continues forcibly 
and against the wish and desire of the plaintiff 
to hold and occupy the said premises, and re- 
fuses to leave the same and deliver the same 
to the plaintifi^ and refuses to allow plaintiff 
or her tenants to enter or occupy the said pre- 
mises." The declaration went on to state that 
the plaintiff had let the same premises to one 
Ronald Macdonald, but was unable to give 
him possession, " through the forcible and 
illegal occupation of the defendant, to plain- 
tiff's very great and serious loss and damage." 
Gonclusions, that saisie-gagerie issue, and also 
for ejectment of the defendant. 

The defendant first put in a preliminary 
plea, or exception dSclinatoire, alleging that he 
could not be bound to answer the action; 
because the plaintiff had no right of action 
under the act respecting lessors and lessees^ 
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capb 40, C. 8. L. C, under which act the ac- 
tion was instituted. 

The defendant, the same day, on the demand 
of the plaintiff, pleaded to the merits, ailing 
that he was in lawful possession of the shop 
and premises in question, under a verbal lease 
of the same, and delivery of the key to him as 
tenant, at the rate of $14 per month, for the 
period of one year from 1 st May, 1866, and 
rent free for the broken period from the 15th 
February, 1866, when he lawfully entered into 
possession. 

The issue being joined, the parties proceeded 
to evidence, and the enquite having been closed, 
and the parties heard on the merits, — on the 
23rd of March, Smith, J., rendered judgment 
in £ftvour of the plaintiff, '^ considering that 
this action falls within the Lessor and Lessee 
Act, as it is a question of lease or no lease, 
the defects of the declaration, if any defects 
exist, being cured by the pleas of the defend- 
ant, and that by the issue raised it is a ques- 
tion of lease, and considering that the plaintiff 
hath proved the material allegations of her 
declaration, Ac." 

The defendant then inscribed the case for 
review, and the following judgment was ren- 
dered, May 30. 

Smith, J., dissenting. It appears that the 
defendant, wanting to lease a certain house, 
went to the proprietor for permission to go in 
and view the premises. After seeing the place 
he said he would not pay more than $14 a 
month, the rent asked being $15. Sometime 
after, under pretence of wishing to see the pre- 
mises, he got into the house and refused to 
leave, and the present action was brought to 
eject him from the premises. The action was 
taken out under the Lessors* and Lessees' Act, 
but there is not much said about a lease in the 
declaration. The defendant pleaded by decli- 
natory exception that it was an ordinary pos- 
sessory action, which could not be brought 
under the above mentioned act. But in his 
plea to the merits, the defendant set up that 
there was a lease. Under the circumstances 
I considered that the defect in the declaration 
was cured by the mention made of a lease in 
the pleas, and I admitted the parties to evi- 
dence in the Court below. The question is, 
whether the pleas can come to the aid of the 



declaration. I always understood that they 
can. Another circumstance to be taken into 
consideration is, that the evidence of the par- 
ties plainly establishes the &cts between them^ 
and the only defect in the declaration could be 
remedied by the insertion of these words, that 
the defendant under a lease entered into poA- 
session. 

Badolet, J. The declaration sets oat a 
forcible entry and detainer, but it concludes 
very singularly for a smrie-ffogarie. The £&cts 
are, that the defendant, under pretence of look- 
ing at the premises, obtained the key, and then 
persisted in remaining in occupation. As the 
case stands it is evidently one of forcible entry 
and detainer, and how can such an action be 
brought under the Lessors' and Lessees' Act ? 
The judgment must be reversed, but under 
the circumstances of the case, each party is 
condemned to pay his own costs. 

Monk, J. It is not without some difficulty 
that I have been able to concur in the judg- 
ment. The declaration sets out in express 
terms that the defendant, without any lease 
verbal or written, and by violence, took pos- 
session of the plaintiff* s property, and it con- 
tains nothing to show that the case has any 
connection with the Lessors' and Lessees' Act. 
It is an elementary principle in all cases un- 
der the Lessors' and Lessees' Act, that the 
relation of landlord and tenant must neces- 
sarily exist. The present case does not come 
under any of the provisions of that act, the pos- 
session being one of violence. When this 
extraordinary declaration was filed, the defend- 
ant pleaded a declinatory exception, stating 
that the action was in the nature of a posees- 
sory action, and could not be brought under 
the act. Then the defendant put in his plea 
to the merits, setting up that there was a lease, 
and this would seem to bring the case under 
the provisions of the statute ; but the plainti6^ 
in his answer, persists in stating that there was 
no lease, or holding with the permission of the 
proprietor. The parties have gone to evidence^ 
but there is not a tittle of evidence to show that 
the relation of landlord and tenant existed be- 
tween the parties. This, then, was a case in 
which recourse should have been had to the 
criminal law or the common law. 

The judgment was entered up substantially 



Decembsr^ 1866.] 



LOWER CANADA LAW JOURNAL. 



129 



as foUows: — "The Court, &c., considering 
that the said action of the plaintiff hath been 
ioBtitated and prosecuted under the provisions 
of the Lessors' and Lessees^ Act, but does not 
rest upon any lease or agreement, conventional 
or legal, between the plaintiff and the defend- 
ant ; considering that the said plaintiff cannot, 
^r the causes aforesaid, maintain her said ac- 
tion } and that, therefore, in the judgment ren. 
dered bj the Circuit Court,on the 28th of March, 
1866, there is error, doth reverse and set aside 
the said judgment, and proceeding to render 
such judgment as should have been rendered 
by the Circuit Court, ' doth dismiss the action, 
and doth condemn each party to pay his own 
costs, as well in the said Circuit Court as of 
IbiB Court. 

Judgment revised. Smith, J., dissenting. 

darkey for the plaintiff. 

Dcttf dt Ikof, for the defendant. 

SUPERIOR COURT. 

MOKTREAL, Oct.*27. 

In be THURBER. 
Insolvent — Oppontion to Discharge, 

An insolvent, within a few months previous 
to the time he stopped payment, made large 
purchases from several parties, and at the 
same time was borrowing at from a half to 
one per cent, per week. He had made no 
balance sheet for two years previous to his 
suspension. 

Held^ that the Court could not refuse to 
confirm his discharge on these grounds, in the 
absence of proof that he made the purchases 
knowing that he was insolvent, and in con- 
templation of insolvency . 

The insolvent, Alexander Thurber, having 
obtained the assent of the required majority 
of bis creditors to a deed of composition and 
discharge, under the Insolvent Act of 1864, 
petitioned the Court in the usual form for con- 
firmation of his discharge. This petition was 
contested by a number of creditors who had 
refused to become parties to the deed of com- 
position. 

The following were the principal grounds 
assigned by the contesting creditors: — That 
the insolvent was a bankrupt to his own 
knowledge in 1863, and was so continuously 
np to the time he declared himself to be so, on 
the 19th of May, 1866. That not only was 
he insolvent to his own knowledge, and actu- 
^ly a bankrupt during all the period above 



mentioned, but his affairs became gradually 
worse from the date of his balance sheet in 

1863, to the time of his actual stoppage on the 
19th of May last; so much so, that, in addi- 
tion to his ordinary discounts at the banks, 
he was obliged to borrow money during the 
whole of the above mentioned period at from 
14 to 15 per cent, discount; and from July, 

1864, to the time of his stoppage, at the rate 
of a half to one per cent, per week. That 
the insolvent purposely concealed the actual 
state of his affairs from his creditors, and even 
purposely abstained from making a balance 
sheet at any time since 1863. That all the 
purchases which the insolvent made from his 
creditors were so made during the six or seven 
months immediately preceding the 19th of 
May last, and some of them within a few weeks 
of that date. That when the. insolvent pur- 
chased from the contesting creditors the goods 
for the price of which they are creditors in this 
matter, he knew himself to be unable to 
meet his engagements, and concealed the fact 
from his creditors with the intent to defraud 
them. That the insolvent, on or about the 
18th of May last, fraudulently disposed of a 
large quantity of teas, forming part of his 
estate, to A. W. Hood, for the most part at 
cost price, and fraudulently employed the pro- 
ceeds, so that no part of such proceeds have 
in any way formed part of the assets for dis- 
tribution in this matter. That on or about 
the 18th of May last, the insolvent fraudulent- 
ly preferred Messrs. Prentice, Moat k Co. and 
P. D. Browne, who were then creditors of the 
insolvent. That the insolvent, by certain 
entries made in his books within a few weeks 
of his insolvency, fraudulently represented his 
own wife to be a creditor of his estate for the 
sum of $3000, whereas it is established in his 
examination under oath that she never was a 
creditor of the insolvent in any sum of money 
whatever. That in February last, the insolv- 
ent fraudulently procured the destruction of a 
promissory note, signed by Thomas Davidson, 
in favour of, and endorsed by the insolvent to 
Henry Thomas, in order to induce Davidson 
not to oppose the deed of composition and dis- 
charge filed in this matter, and that the efil^t 
was to make Davidson withdraw all opposi- 
tion to the confirmation of the deed. 
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Monk, J. This is an application of an 
insolTent, under the Insolvent Act of 1864, 
for a confirmation of his discharge. The in- 
solvent made an assignment, and, subsequent- 
ly, the required proportion of his creditors 
signed a deed of composition, under which he 
was to be discharged on paying Ss. 9d. in the 
£., for the payment of which he gave security. 
He now applies to the Court to confirm the 
discharge, and the application is opposed by 
Messrs. Law, Young & Co., Holland, John 
Redpath & Son, and other creditors. There 
are several grounds of opposition. In the 
first place, it is alleged that he made several 
purchases in contemplation of bankruptcy. 
Thurber had been doing business here for 
several years back. He had evidently no 
knowledge of book-keeping. On the 30th 
Dec., 1863, he took stock. At this time he 
considered himself perfectly solvent. But the 
balance sheet shows that his solvency de- 
pended upon a great many outstanding debts, 
some dating four or five years back, which 
could not be considered of much value. He 
had little or no capital, but nevertheless, his 
transactions were very large. During 1864 
and 1865, he made purchases from Messrs. 
Law, Young & Co., and other parties, and the 
first pretension is that he made these pur- 
chases knowing that he was insolvent, and 
in fraudulent contemplation of bankruptcy. 
Further, that in 1866, when on the very verge 
of bankruptcy, and when the clouds were 
thickening around him, he credited his wife 
with $3000, with interest. It must be con- 
ceded that this had a suspicious look, as well 
as the circumstance that he made no balance 
sheet in 1864. But though these circum- 
stances, combined with the fact of his large 
purchases, and the small amouiit of his capi- 
tal, seem to justify the pretensions of the 
opposing creditors, yet I do not find sufficient 
evidence to justify me in thinking that at this 
time Thurber knew himself to be insolvent. 
During the time he was making these pur- 
chases he was borrowing money at heavy in- 
terest from brokers, paying from a half to one 
per cent per week, and obtaining large dis- 
counts at the banks. The evidence respecting 
these transactions gives a curious insight into 
the way business is done in Montreal. He 



thought he would be able to pull throogb. 
He seemed to be a man of great resolation, 
who would struggle to the last. As for the 
$3000 credited to his wife, it appears that this 
was done solely at the suggestion of Mr. Mont- 
gomery, his book-keeper. The money had 
been advanced to him by his fiUher-in-law, by 
his own note for $2000j and $1000 in cash ; 
and it was understood at the time this advance 
was made that it was to be placed to the credit 
of his wife. I am firmly convinced, from an 
examination of the evidence, that Thurber 
believed he would be able to pull through. 
I cannot believe that he was aware of his in- 
solvency. Further, it must be taken into 
consideration that two>thirds of his creditors 
have consented to his discharge. This is a 
fkct which should have considerable weight, 
that a number of shrewd business men have 
signed his discharge, and are of opinion that 
he should be discharged. There is another 
fact. ' A note of his for upwards of $3000 was 
coming due on the 15th of May. Three days 
previously, he went to the bank, and offered 
$2000. The bank said they would not take 
$2000, but that they would hold the note over 
for a few days. He struggled to the last to 
maintain his credit. This does not look like 
the conduct of a man about to make a fraudu- 
lent bankruptcy. In order to maintain the 
pretensions of the opposing creditors, I would 
have to go to the extent of saying not only 
that he was insolvent, but that he was aware 
that he was insolvent, and that he made 
the purchases in contemplation of insolvency. 
Now, I cannot go to that extent. The next 
ground urged was that there have been 
fraudulent preferences in favor of various 
parties; but I see nothing in the transac- 
tions complained of, that amounts to firaudu- 
lent preference. It is also allied that an 
illegal consideration was given to induce one 
of the creditors to sign the deed of composi- 
tion. On examination, however, it appears 
that the estate was not injured by this in the 
slightest degree, and I do not think the objec- 
tion well founded. I am of opinion fhat the 
opposition to the discharge must be dismissed, 
and the discharge confirmed. 

Abbott A Carter^ for the petitioner. 

BelhwMj Q. C7., for the contesting creditors.. 
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Oct. 31. 

LOVELL V. CAMPBELL et jll. 

I^rineipal and Agent — lAobility of Agent — 

SoUdmU. 

^Fonr persons, assuming to act as represent- 
atives of the Seigniors of Lower Canada, 
ordered certain work t5 be executed for them. 
Tlie names of their principals, individually, 
were unknown, and the agents did not act 
under a power of attorney. 

Hddj that the agents were personally liable, 
inasmuch as thev did not disclose the names 
of their principals, by producing and acting 
under a power of attorney ; but that they were 
not liable in solido. 

The facts of this case are sufficiently set 
forth in the judge's remarks. 

MoKK« J. It is unnecessary to say that this 
case has given me a good deal of trouble, but at 
length, after an examination of alL the plead- 
ings and evidence, I have arrived at a final de- 
cision. It appears that the Seigniors of Lower 
Canada, in 1854 or 1855, becoming very much 
alarmed about their rights, met in Montreal, 
and agreed to take defensive measures against 
the Legislature of the country, and afterwards 
agunst the probable decision of what are 
known in history as the Seigniorial Courts. 
For the purpose of concentrating their efforts, 
they selected four gentlemen of extraordinary 
ability, Messrs. Campbell, Wurtele, Papineau 
and Pangman, who called themselves, and 
were generally known as the Seigniorial Com- 
mittee. These gentlemen acted for all the 
Seigniors of Lower Canada ; they had a repre- 
sentative capacity, but that capacity was not 
made known by any power of attorney. The 
precise natureof their powers, however, is pretty 
clearly defined by the circulars printed by 
Mr. Lovell, and distributed by the committee. 
One of their powers seems to have been the 
retaining of counsel. Messrs. Dunkin, Cher- 
rier, and Mackay, gentlemen of great ability, 
were retained by the committee. The fac- 
tnms prepared by counsel were printed, and 
for these factums, Mr. Lovell makes a charge 
in his account against the Seigniorial Com- 
mittee. The account also contains a variety 
of other items. It is admitted on the part of 
the defendants that the work was done, and 
that the charges are fair and reasoneabl. Two 
small sums have been paid on account, but a 



balance of $1100 remains due, and it is for 
this balance that the plaintiff brings the pre- 
sent action agunst the four gentlemen com- 
posing the Seigniorial Committee. The de- 
fendants have pleaded separately. Mr. Camp- 
bell says the Seigniorial Committee are not 
responsible ; Mr. Wurtele alleges that he made 
certain payments on account. But Mr. Papi- 
neau has put in a special plea, saying that he 
had no interest in the matter j that he was not 
a Seignior, and merely acted for his father. 
But it appears that he did not take the quality 
of an attorney of any one j he acted like the 
others as a Seigniorial representative. 

Upon the issues thus joined, the case comes 
up for adjudication. The evidence adduced 
is voluminous, and we have to consider the 
position in which these gentlemen stood with 
respect to the plaintiff. As I have already 
observed, there is no difficulty about the 
value of the workj the only question is 
whether the defendants are liable j or whether 
the plaintiff must bring his action against the 
Seigniors of Lower Canada. Now, I find in 
the circulars printed by order of the Seignio- 
rial Committee, that these gentlemen speak 
of their responsibility, and they seem to say 
that their authority extended to the retaining 
of counsel, and expenses connected therewith. 
In fact, the gentlemen composing the Com- 
mittee acted imprudently ; they went on get- 
ting circulars and factums printed, and retain- 
ed counsel, without taking the precaution of 
getting their constituents to advance the neces- 
sary funds. Mr. Wurtele was appointed Sec- 
retary ) and in the circular letters issued by 
him, frequent appeals are made to the Seig- 
niors to contribute, but they do not seem to 
have paid much attention to them. [His 
Honour read two of these letters.] While the 
work was being executed, the members of the 
Committee were in constant communication 
with the plaintiff. Mr. Wurtele was frequent- 
ly at his office, and authorized him to incur 
the expense. It appears from the evidence 
that when Messrs. Dunkin, Mackay and Cher- 
rier were ready with their factums, and desired 
to have them printed, the plaintiff siud he 
would like to have some authority to do the 
work, as counsel were not liable. According- 
ly, on the 30th December, 1855, the following 
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order was given to him : — " Please print the 
factums of Messrs. Dunkin, Cherrier and Mao 
kay, and charge the same to the Seigniorial 
Committee.' ' This was signed by the four 
members of the Committee, Mr. Wurtele sign- 
ing as Secretary. Here was a precise direc- 
tion from the Seigniorial Committee to the 
plaintiff to print these fiictums, which make 
up the bulk of the account, Mr. Dunkin's be- 
ing $490, Mr. Cherrier's $262, and Mr. Mac 
kay's $44.80, and the charges are undoubtedly 
fair and reasonable. With respect to the cir- 
culars, there can be no doubt that they were 
also printed at the request of the Seigniorial 
Committee. Now, there is a principle of law, 
that if an agent chooses to conceal the name 
of his principal, and does the thing in his own 
name, he is responsible; and there is another 
principle that if a man assumes to act as the 
attorney of a party, it is not sufficient for him 
to allege that he was acting as such attorney, 
but he is bound to show his authority to act, 
otherwise he is personally liable. The worst 
of the present case is that neither the one nor 
the other of these principles is exactly appli- 
cable. But, as a matter of fact, the Committee 
did not disclose the names of their principals. 
The plaintiff* is not supposed to know who all 
the Seigniors of Lower Canada are, nor in 
point of fact does any one know. If, on the 
other hand, the Committee assumed to act as 
representatives, and were not authorized to 
act as such, they are personally liable. If I 
were to dismiss this action, I would have to 
say that they were not liable because they 
were acting under a power of attorney. Now, 
there is no such power of attorney, and I can- 
not do otherwise than hold them liable. But 
I cannot condemn them jointly and severally; 
they can only be condemned jointly. Solida- 
riU is never to be presumed. 

Now we have to consider whether Mr. Papi- 
neau was liable. Mr. Papineau pretends that 
he had no interest in the matter \ that he was 
only acting for his father. But Mr. Papineau 
not only signed as Seigniorial Commissioner, 
but he signed without any qualification. He 
represented himself to the plaintiff in the qua- 
lity of Seignior. He never took his quality as 
representative of his father. n one occasion, 
Mr. Cherrier wanted a number of copies of his 



fiu^tum. The plaintiff said he oould not de- 
liver them without an order from the Com- 
mittee, and Mr. Papineau signed the order fiR* 
200 copies as one of the Seigniorial Committee, 
without any qualification. So &r as the plain- 
tiff is concerned, Mr. Papineau has, there- 
fore, put himiself precisely in the same position 
as the others. It is a hard case for the de- 
fendants to have to pay this money now, but 
they ought to have taken precaution and 
secured themselves. The plaintiff exercised 
all the care that could be expected of him, and 
it was only reasonable for him to rely upon the 
Committee for payment The defendants must 
be condemned jointly to pay the balance of the 
account, less five items, for which they can- 
not be held responsible. 

Torrance de Morris, for the plaintiff. 

^' fi^f Q' ^'1 P- ^* Lafrenayej ibr the 
defendants. 



April 30. 

IRELAND V. GREGORY, and MILLS, T. S. 

Saisie-Arrit 

Held, that the Court cannot, in a contesta- 
tion upon a saisie-arrit, look into accounts be- 
tween the garnishee and a party not in the 
record, in order to determine what may be 
due from the garnishee to the defendant. 

Smith, J. Afler obtiuning judgmeat in this 
case, the plaintiff took out & satst&arrit in the 
hands of Mr. Mills, who has made a declara- 
tion stating that he owes the defendant nothing, 
and has no prospect of owing him anything. 
It is on this declaration that the contestation 
arises. The plaintiff has entered into a variety 
of transactions between the garnishee and 
other people *, but before the Court can look into 
these transactions there is a preliminary point 
to be considered : Can the Court, under a sm- 
sie-arritf look into transactions and disputed 
accoupts between the garnishee and a party 
not in the record, in order to ascertain what 
may be due to the defendant ? The object of 
the saisie^jBrr^t is to touch what may be due in 
money, not to ascertiun what balance may 
remain after other transactions have been 
settled. The proper mode of proceeding is by 
a direct action to account against Mr. Mills, 
The Court cannot look into a transaction be- 
tween Mr. Mills and a party not in the reooid^ 
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under a mntu-arrit The plaintiff must resort 
to a direct action. Under these circumstaneep, 
the Court cannot proceed further with the case, 
the contestation by the pUintiff of the declar- 
ation of the garnishee being dismissed on 
this ground. 

AbboUj Q, C.f for the garnishee. 

Morris, for the plaintiff* contesting. 



May 30. 
TRINITY HOUSE v. BROWN. 
Negligence — Collision, 

The persons in charge of the plaintiffs' 
steamer, supposing the defendant's vessel to 
be at anchor^ tried to pass inside between it 
and the shore, and in so doing the two vessels 
came into collision, and the plaintiffs' vessel 
sostained damage. 

Eeld, that the collision being caused by the 
plaintiffs' mistake, they could not recover. 

This was an action brought by the Trinity 
Hoose of Montreal, against Mr. John Brown, 
contractor, and proprietor of the steamer John 
Brown, to recover the sum of $450 damages 
occasioned to that vessel by collision with the 
Richelieu, a steamer belonging to the Trinity 
House. The accident occurred on Sunday^ 
the 23d of July, 1865, on the St. Lawrence, 
near Laval trie, and the plaintiffs alleged that 
it was caused by the want of skill, care and 
attention of the pilot of the John Brown, 

Smith, J. This is an action brought to re- 
cover damages occasioned by a collision of the 
defendant's steamer John Brown with the 
RicheUeu, belonging to the plaintiffs. The 
facts are very simple. It appears that one 
night the Richdiea was proceeding to Mon- 
treal, when the persons on board spied a light 
at some distance, and a discussion took place 
as to what the light was. The Richelieu hod 
her lights burning and her pilot on board, and 
the first question that arises is. Were the lights 
required by law on board the John Broum ? 
On this point the evidence is contradictory. 
It is stated that the lights were there, but the 
vessel being low in the water they might not 
have been perceived on board the RicheUeu. 
The collision took place in this way: — The 
people on board the RicheUeu, supposing the 
John Brown to be a vessel at anchor, attempt- 
ed to pass inside, and turned the helm wrong. 



If the John Brown had really been at anchor, 
the RicheUeu might have passed inside, but 
not otherwise. The collision occurred through 
this mistake, and not through any culpable 
act, but the law makes no distinction as 
to damages. The plaintiffs were in error in 
trying to pass inside. If they had kept on the 
outside there would have been no collision. 
The action must therefore be dismissed with 
costs. 

Bethune, Q, C, for the plaintiffs. 

A. & W. Robertson, for the defendants. 



CIRCUIT COURT. 

Oct. 27. 

TORRANCE v. RICHELIEU NAVIGA- 
TION COMPANY. 

Common Carriers — Steamboat Compamf — IjOSs 
of Wearing Apparel, 

A passenger in a steamboat belonging to 
the defendants placed his overcoat on a sofa 
in the eating saloon, before going to supper. 
He had been told by a waiter that it would be 
safe if left on a table close by the sofa. The 
overcoat was stolen while he was at supper. 

Held, that the liability of common carriers 
does not extend to articles of wearing apparel 
such as an overcoat, which may be thrown off 
and laid aside, unless specially deposited in 
the charge of tne carriers' servants ; and that 
the defendants in this case were not liable, be- 
cause no such deposit was made. 

Monk, J. This is a case which, though in- 
volving a very small amount of money, yet 
presents a question of considerable importance, 
and I feel some doubt whether the decision at 
which I have arrived is right. It appears that 
in November, 1863, the plaintiff, Mr. Tor- 
rance, with two other gentlemen, embarked at 
Quebec, on the Europa, one of the Company's 
steamers, for the purpose of proceeding to 
Three Rivers. They did not get state rooms. 
About twenty minutes, afler the boat started 
the bell rang for tea. Mr. Torrance proceeded 
to the eating saloon, where he threw off his 
overcoat, and asked one of the waiters if it 
would be safe. The waiter replied that it would 
be safe on the table. Mr. Torrance, howeven 
left the coat lying on the sofa while taking 
tea. On returning to the sofa afler supper, he 
found that the coat was gone. An action has 
been brought for the value of it, and the ques* 
tion is, are the Company liable? The plain- 
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tifiTs pretension is that they are liable as com- 
mon carriers. The plea of the Company is 
that they were not bound to look after the 
plaintiff's coat, or hat, or overshoes, but only 
ailer his baggage or valuables confided to their 
keepi ng. They admit that they were bound to 
carry himself and his baggage safely, but say 
that they are not liable for articles of wearing 
apparel not specially placed in their custody. 
They allege that there were two state rooms 
for keeping clothing in. They say that if the 
plaintiff had consigned his coat to the care of 
a servant, they would have been liable. It was 
even admitted at the argument, that if Mr. 
Torrance had left the overcoat on the table 
where the waiter told him it would be safe, 
they would have been liable. But the coat 
was not left on the table, there was no special 
delivery to the waiter, and the case presents 
itself in this form : — The plaintiff embarked 
on the boat j he did not place his overcoat 
specially under the charge of the waiter ; he 
did not leave it in the place where the waiter 
told him it would be safe ; are the Company 
liable ? 

A good deal of stress has been laid on the 
Roman law, and also on the general law res- 
pecting carriers. No doubt the obligations of 
common carriers extend to the traveller him- 
self and to any precious articles he may give 
into their care; but I doubt whether they 
goto the extent of making the Company liable 
for an article like an overcoat. It appears to 
me that a distinction must be made between 
an article of wearing apparel which may be 
thrown off, like an overcoat, and precious arti- 
cles confided to the care of a carrier. A case 
has been cited which occurred in Upper Cana- 
da. {Gamble v. Great Western Railway Co., 
p. 236, Vol. 1, Upper Canada Law Journal, 
New Series.) A gentleman got on board a 
train with a carpet bag, which he hung up in 
the car, in disregard of the rule of the Com- 
pany, requiring such articles to be checked. 
On arriving at a station, he placed the bag on 
his seat, as though to intimate that the seat 
belonged to him, and went to get his breakfast. 
During his absence, some fellow loafing about 
the car walked off with the bag. The travel- 
ler brought an action against the Company, 
And, notwithstanding the al«ence of any proof 



that he had confirmed to the rules oi the Com- 
pany by checking, or attempting to check, the 
bag, or had made a special depositor it in any 
one's care, the Court, composed of Chief Jus- 
tice Draper, Justices Haggerty and Morrison, 
condemned the Company to pay, McKriaoa, 
J., dissenting. This decision seema to me to 
be carrying the liability of common carriers 
to a preposterous extent. But in any case that 
decision does not apply here ; for in that c&se 
it was luggage that was lost and not an over- 
coat or walking stick. The Court seems to 
have laid stress upon the fact that it was lag- 
gage. I do not think that either this or any 
other case cited is exactly in point A num- 
ber of French decisions have been cited, one 
of which is as follows: — A man arrives at a 
hotel. The hoiel keeper says, I am crowded, 
I can only accommodate you with a room 
shared by another traveller. The roan replies 
that he is not particular, and he is conducted 
to his room. At night he places his watch 
with a considerable sum of money under his 
pillow, and falls aaleep. In the meaning he 
finds his fellow-traveller gone, and his watcn 
and money also gone. He brought an acticm 
against the hotel-keeper, and, strange to say, 
the Court condemned the latter to pay the 
amount. The only explanation of this deci- 
sion that can be supposed is, that there was no 
evidence that it was the traveller's bed-fellow 
that carried off the watch. However, it cer- 
tainly was going very far to hold the hotel- 
keeper liable, when there was no intimation 
to hini, no special deposit. But I find nothing 
in any of these decisions that is exactly to the 
point. The text of the Roman law might per- 
haps hold the Company liable. But having 
no authority exactly in point, by which I am 
bound, and being left to the consideration of 
the case apart from precedents, I am inclined 
to say that the Company are not liable \ and 
for these reasons: — 1st. Because the article 
was not luggage, and did not come under the 
heading of luggage or merchandize. 2nd. 
The plaintiff did not take the precaution to 
put it in the special place set apart for clothing. 
3rd. The servant told him it would be safe on 
the table, and he did not leave it on the table. 
It is true that when the plaintiff discovered 
his loss the captain told him it would be made 
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all right, but when I come to weigh the force 
of a slang expression like thiS; I cannot lay 
much stress lipon it. Upon the whole, then, 
the action of the plaintiff must be dismissed. 

Torrance <fe Morris^ for the plaintiff. 

CarHer^ P(mnnmlU d: Biiournay, for the de- 
fendants. 



May 30. 
TEES v. MCCULLOCH. 

Deed of ComponHon — Novation. 

Held, that an agreement in the following 
terms effects a novation of the original debt : — 
"We, the undersigned creditors, hereby agree 
to take 29. 6d. in the £. for our respective 
clsdms set forth in the annexed statement, 
and on payment thereof within six weeks from 
date, we hereby undertake to grant him a 
discharge in fulL" 

This was an action for a balance due on an 
account for goods sold and delivered. The 
defendant, in the first place, denied that he 
owed the plaintiff anything; but proceeded to 
state that in any case the plaintiff could not 
recover more than 28. 6d. in the £. on his 
daim, inasmuch as about two years previous- 
ly, the plaintiff, among other creditors of the 
defendant, had signed a deed of composition 
KUiseingprMf agreeing to accept 28. 6d. in 
the £. The agreement produced was in the 
following t«nn8 : — " We, the undersigned cre- 
ditors, hereby agree to take 28. 6d. in the £. 
for our respective claims set forth in the an- 
nexed statement, and on payment thereof im^Ar 
in tix VKeke/rom date, we hereby undertake 
to grant him a discharge in full.*' The plain- 
tiff admitted his signature to the agreement ; 
and the defendant, on his part, admitted that 
theeix weeks mentioned in the agreement had 
long previously expired, and that he had never 
lAid or offered to pay any part of the debt. 
The case was submitted on the admissions, 
without other evidence, the sole question being 
whether the agreement to take 29. 6d. in the 
^« was, on the fiace of it, conditioned upon 
payment being made within six weeks, or 
whether there was novation of the original 
debt. 

Badolet, J. The plaintiff can only have 
jadgment for the amount as settled by the 
compoaition agreement. 

^irhy, for the plaintiff. 

^Coy, for the defbndant. 



RECENT ENGLISH DECISIONS. 

queen's bekch. 

Master and Servanlr-Negligence offeUouf- 
tertHmt— Common employment — ^The rule, 
which exempts a master from liability to a 
servant, for injury caused by the negligence 
of a fellow-servant, applies in cases where, 
although the immediate object on which the 
one servant is employed is very dissimilar from 
that on which the other is employed, yet the 
risk of injury from the negligence of the one, 
is so much a natural and necessary conse- 
quence of the employment which the other 
accepts, that it must be included in the risks 
which have to be considered in his wages. 
Thus, whenever an employment in the service 
of a railway company is such, as necessarily 
to bring the person accepting it into contact 
with the traffic of the line, riek of injury ftom 
the carelessness of those managing that traffic 
is one of the risks necessarily and naturally 
incident to such employment, and within the 
rule. The plaintiff was in the employment of 
a railway company as a carpenter, to do any 
carpenter's work for the general purposes of 
the company. He was standing on a scaffold- 
ing, at work on a shed close to the line of rail- 
way, and some porters in the service of the 
company carelessly shifted an engine on a 
turn-table so that it struck a ladder support- 
ing the scaffold, by which means the plaintiff 
was thrown down and injured: — Held, on the 
above principle, that the company were not 
liable. Morgan v. The Vale of Neath Rail- 
way Co,, 1 Q. B. 149. [Compare Fuller v. 
Grand Trunk Co,, 1 L. C. L. J. p. 68, in which 
case the general rule enunciated above seems 
to have been stated for the first time in our 
courts.] 

Justice oj the Peace — DisquaUfying Interest. 
— Though any pecuniary interest, however 
small, in the subject-matter disqualifies a jus- 
tice from acting in a judicial inquiry, the mere 
possibility of bias in favour of one of the par- 
ties, does not ipso facto avoid the justice's 
decision ; in order to have that effect the bias 
must be shown at least to be real. Regina v. 
Rand, Q. B. 230. 

Railway Company — Level Crossing, 
The defendants' line of railway was crossed 
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by a public carriage road diagonaUy on a level, 
and there was also at the same spot crossing 
the railway nearly at right angles a private 
way leading to C.'s store-yard. There was a 
gate on G.'s side «f the railway opening into 
his yard, which was a private gate under C.'s 
control, but nearly immediately opposite, on 
the other side of the railway, there was one 
gate across both the private way and the public 
carriage road, and this gate was under the 
control of the defendants, there being a gate* 
keeper stationed there by them, pursuant to 
section 47 of the Railways Clauses Consolida- 
tion Act Any one going with a carriage, &c., 
to C.'s yard passed through this gate across 
the railway, and in at the private gate opposite, 
and vice versd on leaving the yard. The 
plaintiff's carman, with his cart and horses, 
having unloaded in C.'s yard one evening after 
dark, was about to leave, and having opened 
C.'s gate, the gate opposite being nearly closed, 
hailed the defendants* gatekeeper on the oppo- 
site side of the railway, to know if the line was 
clear, and he answered, '' yes, come on.'' 
The cart and horses accordingly proceeded, 
and were run into by a train: — HMj that 
though section 47 in terms imposed the duty 
on a railway company of merely keeping 
«< the gates closed across the public carriage 
road, except when carriages, &c., shall have to 
cross the railway," yet the duty was implied 
of using proper caution in opening them ^ that, 
whatever might have been the consequence, 
had the way which the plaintiff's carman was 
using been simply the private way, as he 
could not get across the railway without pass- 
ing through the public gate, it was the gate- 
keeper's duty to open or refuse to open it for 
him ) that what the gate-keeper said was equi- 
valent to opening the gate, and he, therefore, 
was guilty of negligence in connection with his 
duty, for which the defendants were liable. 
Luni V. London d: North Western Railway Co,y 
Law Rep. 1 Q. B. 277. 

Criminal Lau> — Felony— Discharge of Jury^ 
effect of— Second Trial— Writ of Error, 

The record of a conviction for felony showed, 
that on the trial of the indictment, the jury 
being unable to agree, the judge discharged 
Ihem ; that the prisoner was given in charge of 



another jury at the next assizes, and a verdict 
of guilty returned, and judgment and sentenoe 
passed. On writ of error: — Held, that the 
judge had a discretion to discharge the jury, 
which a Court of Error could not review; 
that the discharge of the first jury without a 
verdict was not equivalent to an acquittal: 
that a second jury process might issue; and 
that there was no error on the record. Wvnsor 
V. The Queen, Law Rep. 1 Q. B. 289. 

We have already noticed this case, voL 1, 
L. C. L. J., p. 103, but as it is a case of great 
importance, it may not be uninteresting to in- 
sert here an abridgment of the report in the 
April number of the Law Reports. 

On Friday, the 17th of March, 1865, Char- 
lotte Winsor and Mary Ann Harris, indicted 
for the murdei of one Harris, were arraigned 
and pleaded not guilty. The trial began 
on the Friday, and the jury retired about 
seven o'clock on the Saturday evening. 
At five minutes before midnight, the jury, not 
being able to agree, were discharged. At the 
next session, a motion was made on the part 
of the Crown, that Charlotte Winsor be tried 
separately, and that Mary Ann Harris should 
be admitted to give evidence on her trial. 
This was allowed by the Court, and Charlotte 
Winsor was convicted. A writ of error was 
then issued, and it was contended, before the 
Court of Queen's Bench, on behalf of the 
plaintiff in error, Ist, that the discharge of the 
jury was wrongful ; that the judge had power 
to discharge only in cases of evident necessitj, 
as the death or illness of a juror ^ and in caeed 
where the discharge has been for the benefit of 
the prisoner, and at his instance. 2nd. That 
the verdict could have been taken on the Sun- 
day. 3rd. That though the judge may dis- 
charge a jury in a case of misdemeanour, 
if they do not agree, he has no power to dis- 
charge them in a case of felony. 4th. If the 
judge had a discretion, the Court of Error can 
review his mode of exercising it. 5th. The 
second trial was illegal, because the prisoner 
could not be put upon her trial a second time. 
Lastly, The evidence of Harris was improperly 
admitted : before it could have been received, 
either a verdict of not guilty ought to have 
been taken, or she should have pleaded guilty, 
and sentence also should have been passed. 
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CooKBUEV, C.J., in rendering judgment, 
olnerred : — '^I have no hesitation in expressing 
my own opinion, that, after the jury have 
retired to consider their verdict, and have 
remained in deliberation a full and sufficient 
time, if they are not agreed, and there is no 
reasonable expectation of their coming to a 
uDaoimoos decision, it is within the province 
oi'a jodge presiding on a criminal trial, in the 
exercise of his discretion, to discharge the 
joTT." — *' Since Blackstone's time, the case 
UasaeTeral times arisen in which the illness of 
a juror, or the illness of the prisoner, has been 
held a sufficient ground for the discharge of 
the jury -, and nobody has questioned that in 
these cases a second trial might be had, and 
the accused put a second time on his defence. 
We find, in the case of Rex v. Cobbettf 
that most excellent and learned judge. Lord 
Tentezden, discharged a jury of his own act 
and in the exercise of his discretion, afler they 
haJ been in deliberation fifteen hours; and 
other instances have been cited where judges 
have acted in a similar manner.* It appears 
t'j me that, if the true principle on which jus- 
tice ought to be administered is regarded, it is 
e^Kntial in trial by jury not to abridge the 
judge's discretion, but to leave it unfettered. 
Our ancestors insisted on unanimity as the 
very essence of the verdict, but they were 
tinscrapuloas as to the means by which they 
obtained it; whether the minority gave way to 
ilie majority, or the reverse, to them appeared 
tu have been a matter of indifference. It was a 
nruggle between the strong and the weak, the 
able bodied and the infirm, which could best 
'^istain hunger, thirst, and the fatigue inci. 
(iental to their confinement. It was said by 
the pnsoner's counsel that it was competent 
to judges, and the duty of judges, to carry with 
them in carts a jury, who could not agree, to 
the confines of the county where the trial was 
held, or even beyond the county. I doubt 
whether there is authority for this assertion. 
The dicta that are to be found in the Book of 
Aafliie have been copied servilely by text 
writers, and that has given rise to this opinion. 
1 question very much whether such a practice 
ever existed; I am sure it has not in modern 
^mes. But suppose it to have been so, we, 
now-ardays, look upon the principles on which 



juries are to act, I hope, in a different light. 
We do not desire that the unanimity of a jury 
should be the result of anything but the una- 
nimity of conviction. It is true that a single 
jur3rman, or two or three covstituting a small 
minority, may, if their own convictions are not 
strong and deeply rooted, think themselves 
justified in giving way to the majority. It is 
very true, if jurymen have only doubts or 
weak convictions, they may yield to the 
stronger and more determined view of their 
fellows ; but I hold it to be of the essence of a 
juryman's duty, if he has a firm and deeply 
rooted conviction, either in the affirmative or 
the negative of the issue he has to try, not to 
give up that conviction, although the majority 
may be against him, from any desire to pur- 
chase his freedom from confinement or con- 
straint, or the various other inconveniences 
to which jurors are subject. When, there- 
fore, a reasonable time has elapsed, and the 
judge is perfectly convinced that the unani- 
mity of the jury can only be obtained through 
the sacrifice of honest conscientious convic- 
tions, why is he to subject them to torture, to 
all the misery of men shut up without food, 
drink, or fire, so that the minority, or possibly 
the majority, may give way, and purchase 
ease to themselves by a sacrifice of their con- 
sciences ? I am of opinion that so far from 
the practice of thus discharging a jury being 
a mischievous one, it is one essential to the 
upholding of the pure, conscientious, and 
honest discharge of the duties of a juryman.*' 
— ^< In this case it appeared that the jury had 
been five hours only in deliberation, but it was 
within a few minutes of mid night of the Satur- 
day ; and, further, on the Monday the judges 
were bound to be at Bodmin in discharge of 
their duties, that being the commission day 
of the assizes. The judge was therefore placed 
in a position of very great difficulty, in conse- 
quence of the Sunday intervening. In the 
first place, the question arose, whether the 
judge should not adjourn till the Sunday, and 
take the verdict of the jury on the Sunday. 
It is laid down in distinct terms by high autho- 
rity, that of Lord Coke and Gomyns, that Sun- 
day is not a juridical day ; and it is idle, I 
think, to contend that the taking of a verdict, 
the delivering of a verdict on the part of the 
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jury, and the receiving it on the part of the 
judge, and the recording it, which is also, 
though the act of the officer, the act of the 
Court, were not judicial acts ^ and I entertain 
the greatest doubts whether the verdict would 
not have been invalid, if it had been delivered? 
received, and recorded on the Sunday. Theni 
it is said, that the judge might have adjourn' 
ed till the Monday, and have kept the jury 
confined on the Sunday, so as to have received 
the verdict on the Monday. That, no doubt, 
could have been done with perfect judicial re- 
gularity. But this startling difficulty would 
arise, that since it would be impossible, because 
absolutely inhuman, to keep the jury without 
meat or drink during the whole of the Sunday 
until the Monday, they having been shut up 
on the Saturday night, the only alternative 
would have been to have allowed the jury re- 
freshment in the interval. There is no autho- 
rity for so doing J I believe the authorities 
rather point the other way. After once the 
jury have retired to consider their verdict, 
there is no authority that I am aware of for 
saying,— or at least no satisfactory authority, 
for I do not think that what is said in Doctor 
and Student goes that length, or, if it did, 
ought to be considered as sufficient to militate 
against the whole course of practice, — that a 
jury can have refreshment during the period 
of their deliberation. The oath that is admin- 
istered to the bailiff has a strong tendency to 
support this view ; he is sworn to keep them 
without meat, drink, or fire, (candle light ex- 
cepted) 'j and then it goes on, ' nor to speak 
with them yourself nor to allow any one else 
to speak with them without the leave of the 
Court.' The exception as to the leave of the 
Court relates to persons speaking to them, 
not to allowing them meat, drink, or fire ; and 
I question very much whether, inasmuch as 
this system of coercion has been handed down 
to as fh>m our ancestors, the judge could take 
upon himself to alter the practice without the 
intervention of the legislature ; the sooner that 
occurs the better for the administration of 
justice." — '' It was pressed on us also that the 
evidence of the accomplice, Harris, had been 
improperly received. That is a matter which we 
cannot take into account. It was alleged that 
the accomplice came forward to give evidence 



under peculiar circumstanceF. The plaintiff ia 
error and Harris were both joined in ooe m- 
dictment, and on the first occasion were triei 
together. On the second, it was proposed, on 
the part of the prosecution, to sever the tri&], 
with the view to the one prisoner becoming a 
witness against tlie other. No doubt thit 
state of things, which the resolution of the 
judge.4, as reported to have been made in Loitl 
Holt^s time, was intended to prevent, occur- 
ed. It did place the prisoner under this 
disadvantage; whereas, upon the first trial 
that most important evidence could not be 
given against her, it was given again^hernp- 
on the second, so that the discharge of the 
jury was productive to her of that disadrui- 
tage. I equally feel the force of the objection, 
that the fellow prisoner was allowed ia ^ve 
evidence, without having been first acquitted, 
or convicted and sentenced. I think it mucli 
to be lamented. In all cases where two per- 
sons are joined in the same indictment, and 
it is desirable to try them separately, in onier 
that the evidence of the one may be received 
against the other, I think it necessary, for the 
purpose of insuring the greatest possible 
amount of truthfulness in the person coming 
to give evidence, to take a verdict of not guiitj 
as to him ; or if the plea of not guilty be with- 
drawn by him, and a plea of guilty taken, to 
pass sentence ; so that the witness may give 
his evidence with a mind free of all the cor- 
rupt influence, which the fear of impending 
punishment, and the desire to obtain im- 
munity to himself at the expense of the pn- 
soner, might otherwise produce. This objec- 
tion is not set forth upon the record j in a civil 
case a* question as to the reception of evidence 
may be raised on a bill of exceptions, but io a 
criminal case it cannot be raised upon the re- 
cord so as to constitute aground of error. We 
cannot, therefore, take it into consideration. 
Whether this circumstance shouki have any 
influence elsewhere, is a matter upon which 
it is not fur us to pronounce an opinion." 

Blackburn, Lush, and Mellor, JJ., a^so 
stated their opinions, concurring with the 
Chief Justice in giving judgment for the 
Crown. 
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COMVOK PLEAS. 

StaiuU of I^auds — Contract to answer for 
the debt or dtfauU of a third person, — The 
plaiotiff had contracted to supply goods to 
C. k Co., to be paid for in cash on each de- 
lirery. C. & Co. being desirous of obtaining the 
goods at a month's credit instead of cash, the 
defendant (who had an interest in the perform- 
ance of the work upon which the goods were 
to be used) promised the plaintiff that, if he 
wotild supply the goods to C. & Co., drawing 
upon them at one month, and would allbw 
him (the defendant) 3 per cent, upon the 
amount of the invoice, he would pay the plain- 
tid'cash, and take C. & Co.'s bill ^^ without 
recourse,*' in other words, buy the bill of 
Lim : — Heldy that this was a contract to answer 
for the debt or default of another, within the 
4th section of the Statute of Frauds, 29 Car. 
2, c. 3. Mallet v. Baieman, C. P. 163. 

Entertainment of the Stage — Ballet diver- 
tmement — The respondent represented, al. a 
place of public entertainment in London,called 
the Alhambra, which was licensed only for 
music and dancing (under 25 Geo. 2, c. 36), 
ao entertainment called a "ballet diver- 
t\?.*€nient," which was thus described by a 
p3lice magistrate, in a case stated for the opi- 
nion of the Court :— " There is an orchestra 
with a full band of musical performers, a stage 
and proscenium lighted by foot and side-lights, 
a curtain, side-scenes, drops, and flies. There 
are various platforms so supported and inclin- 
^ a« to enable persons to come down from a 
considerable height at the back of the build- 
ing to the stage, painted to represent rocks, 
with a cascade of water falling among them 
from a place thirty feet high. On the wings 
*n^ at the scenes at the back are pointed 
palm-trees : the whole representing an oriental 
Jandacape. From sixty to seventy females, 
ID the ordinary costume of theatrical ballet 
aancets, came through a large opening at the 
lop of the platform painted as rocks, and 
danced down them to the stage. Those who 
first descended danced on the stage in a ser- 
pentine figure, so as to occupy the whole front 
<rftheBtagetill all had come down. When 
all were down, they defiled to the right and 
«ft. Pour were placed on each side in front 
^^the proscenium, with sham musical instru- I 



ments in their hands, supposed to be played 
by them to the dancers. The dancers began 
to dance the pas des poignard6(a dance which 
was originally brought out at Drury Lane 
Theatre, in an Egyptian scene), each female 
armed with two daggers, charging through 
each other's ranks, striking rightand left with 
the daggers, in mimic warfare, then in front 
as far as the foot-lights. This performance of 
the dagger-dance ended in several of the 
females standing over others as if in triumph, 
and retiring, when others came forward, hold- 
ing palm-leaves in their hands, and danced, 
waving them, and formed an avenue, as if ex- 
pecting an arrival ) then a female dancer, who 
at regular theatres would be csWed Sk premUre 
danseusej passed down the avenue formed by 
the other dancers, who retired, while she per- 
formed a pas seul with gestures :" — Held^ that, 
upon this statement, the Court could not hold, 
as a matter of law, that the performance thus 
described was an " entertainment of the 
stage," (within the 23rd section of 6 & 7 
Vict. c. 68.) The majority of the Court, how- 
ever, thought that, if they were dealing with 
it as a matter of fact, it would be. Wigan v. 
Strange, C. P. 176. 

Principal and Agent — Prepayment, — A., a 
broker, sold some cotton yarn to the defend- 
ant. Before its delivery the defendant paid 
to A. in advance £1000 on his general account. 
Part of the yarn was sold by A. as agent for 
the plaintiff on a del credere commission. The 
value of the yarn being more than £1000, the 
defendant paid the difference to A. in cash, and 
so balanced the accounts between them. A. 
did not pay over to the plaintiff the value of 
his yarn, and became bankrupt: — Held, that 
the defendant was still liable to the plaintiff 
for the price of his yarn, except to the extent 
of the cash payment: the advance of £1000 
to A. not amounting to a prepayment, because 
it was on the general account j and the settle- 
ment of accounts not constituting payment as 
against the plaintiff: as an agent, whether 
acting on a del credere commission or not, is 
only authorized to receive payment in cash, 
in the absence of any practice or custom to 
the contrary. Catterall v. Hindle, 1 C. P. 
186. [This seems an extraordinary decision. 
If the advance of the £1000 could not be con- 
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fiidered a prepayment, surely the settlement 
of accounts between the defendant and A. had 
the same effect as though the defendant had 
paid the whole sum over to A. and received 
£1000 back,— Ed. L. J.] 

Principal and Surety — Increase of the duties 
of the principal debtor, — Action on a bond con- 
ditioned for the due performance by A. of his 
duties as collector of the poor rates and of 
the sewers rates for the parish of St. Anne ; 
the bond to continue in force if A. held either 
office separately. Breach, that A. received 
money in both capacities, and failed to pay it 
over. Pletij that before breach. an act was 
passed increasing A/s duties as collector of 
sewers rates, and under which he was also 
elected collector of main drainage rates, by the 
persons under whom he held his other appointr 
ments: — Heldj bad on demurrer, on the 
ground that the bond was divisible, and that 
the plea afiorded no answer to the defendants' 
liability for A.'s breaches of duty as collector 
of poor rates. SkUleti v. Fletcher, 1 C. P. 217. 

EXCHEQUER. 

Statute of Frauds — Parol Variation of a 
Written Contraci.-^The plaintiff made a con- 
tract in writing, with the defendant, for the 
sale of certain goods of more than £10 in va- 
lue, at specified prices, to be delivered within 
a specified time. Subsequently, and before 
the time for delivery had arrived, a parol 
agreement between the parties was entered in- 
to, whereby the time for delivery was extend- 
ed: — Heldj that the subsequent parol agree- 
ment was not "good" for any purpose under 
29 Car. n., c. 3, s. 17, and could not operate 
either as a rescission of the original written 
contract, or as a new contract for the sale of 
goods, and that the original written contract 
might therefore be enforced. Noble v. Ward, 
1 Ex. 117. 

Eailway — Carrier — Inequality of Charge. — 
The defendants, a railway company, were in- 
corporated by an Act which contained an equal- 
ity clause, in the following terms : " All such 
rates, tolls, and sums shall be so fixed, as that 
the same shall be taken from all persons alike, 
under the same or similar circumstances.'' 
The defendants were in the habit of charging to 
the public, on any consignment of goods made 
to one person, at the same time, though consist- 



ing of several distinct parcels, a tonnage rate 
on the aggregate weight of the whole : — Held, 
that the fact that, of goods so consigned at the 
same time to one person, and distinctly address- 
ed to him, some articles had also written conspi- 
cuously upon them the names of persons U> 
whom the consignee intended to deliver theno, 
did not entitle the defendants to charge sepa- 
rately for those on which such names were 
difierent. Therefore the plaintiffs, who were 
carriers, were held entitled to recover the dil^ 
ference between sums paid under protest on 
goods so consigned and addressed by them to 
themselves, but charged for separately on ac^ 
count of such second name appearing on them, 
and the amount which would have been payab-e 
on the aggregate weight of the consignment. 

The delendants, in addition to their business 
of carriers by rail, carried on the business of 
common carriers off their line. They charged 
an equal rate to all the public for carriage on 
their line between their termini. They also 
undertook to collect at one terminus, to carry 
on their line, and to deliver at a place distinct 
from, and at some distance beyond, their other 
terminus ; and for this they charged a through 
rate to all the public alike : — Meld, that the 
carriage beyond the second terminus was not 
auxiliary to their business as railway carriers, 
but was done by them in their business as 
common carriers generally, and that the plain- 
tiffs were not entitled to deduct the cost of this 
carriage, and of collection at the first terminus, 
from the through rate, and to claim to have 
their goods carried between the termini for 
the difference. Baxendale v. London and 
South Western Railway Company, 1 Ex. 137. 

[Compare Attorney General v. Grand Tnmk 
Railt^y Company^ 1 L, C, Law Journal, p. 
73. In the English case, the second ground 
of complaint alleged by the plaintiffs against 
the defendants was in respect of overcharges, 
in not allowing to the plaintiffs a sufficient 
deduction or rebate for the collection, delivery, 
and cartage of goods, both in London and in 
the country, when those services were not per- 
formed by the defendants. This claim, the 
principle of which was settled by Rt Baxen- 
dale V. Great Western -RaUway Company, 28 
L. J. (C. P.) 81, was admitted at the argument 
by the counsel for the company.] 
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CROWH CASES RSSERYBD. 

False Preieneea^ Intent — The crime of ob- 
taining goods by false pretences is complete, 
although, at the time when the prisoner made 
the pretence and obtained the goods, he in- 
tended to pay for them when it should be in 
hi? power to do so. In this case the jury 
found, in answer to questions put by the De- 
puty Recorder of the city of Chester, (where 
the case was tried), that the prisoner's state- 
ment^ that one Moss wanted some carpets, was 
&l$e to his knowledge ; that the prisoner maSe 
the statement to induce the prosecutrix to part 
with the carpets; that the prosecutrix was 
induced to part with the carpets by reason of 
Fuch&lse pretence; and that the prisoner, at 
the time he made the pretence and obtained 
the carpets, intended to pay the prosecutrix 
the price of them, when it should be in his 
power to do so. The question for the Court 
waa whether, upon the facts above stated, 
and the finding of the jury, a verdict of guilty 
ought to have been entered. The judges were 
&1I of opinion that the conviction must be 
affirmed. Retina v. NayloTj 1 C. C. 4. 

Tkrtat to obccuse of an infamous crime — In- 
Unt—The prisoner threatened A^s father that 
he would accuse A. of having committed an 
abominable offence upon a mare, for the pur- 
pose of putting off the mare and forcing the 
father, under terror of the threatened charge, 
to boy and pay for her at the prisoner's price: 
—Held, that the prisoner was guilty of threat- 
ening to accuse, with intent to extort money, 
fithin the meaning of the 24 k 25 Vict. c. 96, 
B-^T. Reffina v. Eedman, 1 C. C. 12. 

Siceimng — Delivery by Owner, — ^Four 
thieves stole goods from the custody of a rail- 
way company, and afterwards sent them in a 
parcel by the same company's line addressed 
to the prisoner. During the transit the thefl 
^^ discovered j and, on the arrival of the 
parcel at the station for its delivery, a police- 
Jiian in the employ of the company opened it, 
and then returned it to the porter whose duty 
Jt was to deliver it, with instructions to keep 
it until further orders. On the following day 
tbe policeman directed, the porter to take the 
parcel to its address, when it was received by 
^e prisoner, who was afterwards convicted of 



receiving the goods knowing them to be stolen, 
upon an indictment which laid the property 
in the goods in the railway company : — Held, 
by Martin, B., and Keating, and Lush, JJ.| 
(cUssenfieniibus, Erie, C. J., and Mellor, J.,) 
that the goods had got back into the posses- 
sion of the owner, so as to be no longer stolen 
goods, and that the conviction was wrong. 
Eegina v. Schmidt^ 1 C. C. 15. 

Disorderly House. — The defendants, as mas- 
ter and mistress, resided in a house to which 
men and women resorted for the purpose of 
prostitution, but no indecency or disorderly 
conduct was perceptible from the exterior of 
the huiise : — Held, that the defendants were 
guilty i>f keeping a disorderly house. Begina 
V. EUeand Wilton^ 1 C. C. 21. 

PROBATB AND DIVORCE. 

Costs — Unsuccessful Opposition to Will, — 
The Court refused to condemn, in costs, a next 
of kin, who had unsuccessfully opposed a will 
upon information given to him by one of the 
attesting witnesses, the testator's medical 
atteii<lant, to the effect that when the will was 
read over, the testator signified his approval 
of it by gesture only, and that he (the medical 
attenlant) could not swear that the testator 
was of a sound mind. Tippeti v. Tippettf P. 
& D. 54. 

Will— Revocation-^ Two partly inconsistent 
WUU xuimitied to Probate, — ^If a subsequent 
testamentary paper is only partly inconsistent 
with one of an earlier date, the latter instru- 
ment is only revoked as to those parts where 
it is inconsistent, and both of the papers are 
entitled to probate. The following passage 
from Mr. Justice Williams' book on Executors 
was cited in support of the judgment : '' The 
mere fact of making a subsequent testament- 
ary paper, does not work a total revocation of 
a prior one, unless the latter expressly, or in 
effect^ revoke the former, or the two be inca- 
pable of standing together ; for though it be a 
maxim, as Swinburne says, that no man can 
die with two testaments, yet any number of 
instruments, whatever be their relative date, 
or in whatever form they may be, (so as they 
be all clearly testamentary,) may be admitted 
to probate, as together containing the last will 
of the deceased. And if a subsequent testa- 
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mentaiy paper be piMrUy inconsistent with one 
of an earlier date, then such latter instrument 
will revoke the former, (u to tk^e parts only, 
where they are inconsistent." Lemage v. 
Ooodbany 1 P. & D. 57. 

WiU'^Knowledge and AppraviU of its Con- 
ients.^-li is essential to the validity of a will, 
that at the time of its execution the testator 
should know and approve of its contents. 
HasiUow V. Stolrie, 1 P. & D. 64. 

WiU^Oodica.^WheTe a will and codicil 
have been in existence, and the will has been 
revoked| the Court will not grant probate of 
the oodicil, unless it is satisfied that the testa- 
tor intended it to operate separately from the 
will. In the goods of GrnQf 1 P. & D. 72. 

Adultery of Husband^Misconduci of Wife 
— Judicial Separation refused, — In a wife's 
suit for dissolution tlie husband was proved to 
have been guilty of ailultery, but of no other 
misconduct ; and the wife was proved to have 
been guilty of cruelty, and of wilful separation 
from the husband I efore his adultery, and 
without reasonable excuse, and of wilful ne- 
glect and misconduct conducing to his adul- 
tery. The Court retus^ed to grant a decree of 
judicial separation on the ground of the huei 
band's adultery, and in the exercise of its dis- 
cretion, dismissed tiie petition. Boreham v. 
Borehamy 1 P. & D. 77. 

Dissolution of Marriage^Prostitution of 
Wife by coercion of Husband, — In a suit by a 
wife for a dissolution of marriage, it was prov- 
ed that the husband had been guilty of adul- 
tery Und of cruelty, and also that he had by 
threats and by personal violence coerced the 
petitioner into leading a life of prostitution, 
and had lived upon the money which she ob^ 
tained by prostitution. The Court being 
satisfied that she had led this life contrary to 
her own will and desire, and in consequence 
of the coercion of the husband, exercised the 
discretion given to it, by dissolving the mar- 
riage^ notwithstanding the wife's adultery. 
Coleman v. Coleman, 1 P. ft D. 81. 

CBANCERT APPEALS. 

SioMe <f Frauds — Agreement to make 
Wm, — Previously to a marriage the intended 
husband and wife agreed in writing, that the 



husband should have the wife's property for 
his life, paying her £80 aryear pin-monej, 
and that she should have it after his death; 
and they gave instructions for a settlement 
upon that footing. The settlement was ac- 
cordingly prepared, when they agreed that 
they would have no settlement; the hosbaDd 
promising, as the wife alleged, that he woald 
make a will giving her all her property. The 
marriage took place, and the husband m&le 
a will accordingly. After his death a sub- 
sequent and different will was found i—HeH 
that, under the circumstances, there was not 
within the Stable of Frauds any contract (a 
make a will, and that there had been no pan 
performance which would take the case out of 
the statute. The marriage was no part per- 
formance. Part performance by the jkiH^ to 
be charged will not take a case out of the sta- 
tute. CaUm V. CaJUmj Law Rep. I Ch. ISY. 

FubUc Company — Fcrfeitwre of Shorts.^ 
The directors of a company made an arrange- 
ment with a shareholder who wished to retire 
from the company, that on payment by him 
of a sum of money, his shares should be d^ 
clared forfeited for non-payment of a call 
which had been made. The money was paid 
and the shares transferred to the company. 
Twelve years afterwards the company was 
wound up, and two years after that an appli- 
cation was made to place the shareholder on 
the list of contributories : — Held, reversing 
the decision of the Master of the Rolls, that 
the shareholder ought to be placed on the list, 
as the arrangement was not within the power 
of the directors, and was a fraud on the other 
(•hareholders. The shareholders in a com- 
pany are not bound to look into the manage- 
ment, and will not be held to have notice of 
everything which has been done by the direc- 
tors, who may be assumed by the shareholders 
to have done their duty. In re AgrieuUmst 
CatUe Insurance Co,, Law Rep. I Gh. 161. 

Banhrupicy^Official ^«n^fiM9.— Samfi of 
money which cannot be ap[Nropriated to an? 
particular bankruptcy may be paid to the 
unclaimed dividend account. In re Oruha»y 
Law Rep. I Ch. 175. 

Trade JforJ;.— No trader can adopt a trade 
mark ao reeembling that of another trader, 
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that' persons porchasing with ordinary cau- 
tion are likely to be misled, though they 
\roiild not be misled if they saw the two trade 
roarks eide by side. Nor can a trader, even 
with some claim to the mark or name, adopt 
a trade mark which will cause his goods to 
bear the same name in the market as those 
ofa rival trader. Seixo v. Pravezendej Law 
Rep. 1 Ch. 192. 

Joint Stock Company — Shares taken by Ex- 
ecutors. — The directors of a Joint Stock Com- 
fiaiiy offered their reserved shares to sliare- 
liolders and the executors of deceased share- 
hoMers, in proportion to (he amount of their 
original shares: — Held^ that executors who 
accepted shares must be put upon tbe list of 
contributories in their own name, and not in 
their representative character. The fact that 
tbe new shares were offered to, and accepted 
It, the executors in their representative char- 
acter, and that the directors had no power to 
ofier the shares to them in any other charac- 
ter, did not preclude the executors from 
\^ii^ personally liable as between them and 
the other contributories. In re Leeds Bank- 
ing Co.j Law Rep. 1 Ch. 231. 

Viidue Influence^ Confidential Relation, — 
Id judging of the validity of transactions 
between persons standing in a confidential 
relation to each other, the material point to 
he Considered is whether the person conferring 
tbe benefit on the other had competent and 
independent advice. The age or capacity of 
the person conferring the benefit, and the 
nature of the benefit, are of but little importr 
ance in such cases : they are important only 
vhere no such confidential relation exists. 
The Court will not undo a trifling benefit con- 
ferred by one person on another, standing in 
a confidential relation to him, unless there be 
mla fides. Bhodes v. Bate, Law Rep. 1 Ch. 
252. 

InfmU^Religious Education, — A father, 
being a beneficed clergyman of the Church of 
England, appointed his widow and a clergy- 
man guardians of his infant children. The 
widow became a member of the sect of Ply^ 
iMuih Brethren. On the application of the 
other guardian, the Court ordered the children, 
vho were respectively in their fifteenth and 



twelfth years, to be brought up as members of 
the Church of England, and restrained their 
mother from taking them to a chapel of the 
Plymouth Brethren. In such a case the 
Court will pay no regard to the fact that the 
father was well affected towards dissenters, 
and a-^^ociated with them ; nor will it be in- 
fluenced by the wishes of the infants upon the 
subject. In re Newben/j Law Rep. 1 Ch. 263. 

EQUITY CASES. 

Insurance Company— Lost Policy.— 'AlU in- 
surance company paying under a decree of 
the Cjurt the money payable under a lost 
policy, are sufiiciently indemnified by the 
decree^ and are not entitled to any indemnity 
from (he persons to whom the money is paid. 
Englind v. Tredegar, Law Rep. 1 £q. 344. 

Insolvency — Foreign Court. — The plaintiff, 
a native of one of the colonies, alleged that he 
had taken the benefit of a Colonial Insolvent 
Act, in consequence of having had a judgment 
recovered against him in the Colonial Court, 
from which judgment he had appealed, but 
unsuccessfully ; that the assignee, now in 
England, had assets in his hands, out of 
which, if the judgment were reversed, a large 
surplus would be coming to him; that the 
jud^rment was the result of an erroneous deci- 
sion, and an appeal would probably be suc- 
cest^ful ; but that the assignee, colluding with 
the judgment creditor, refused to prosecute 
such appeal ; and prayed that the assignee 
migiit be decreed to prosecute the appeal, or 
that the Court would enable the plaintiff to 
p^ot^ecute the appeal in the name of the assig- 
nee. Held, that there was no sufiScient aver- 
ment that the plaintiff had failed to obtain 
justice in the ordinary tribunals of his own 
country to empower the Court to interfere ; 
and demurrer allowed. Smith v. Moffati, 
Law Rep. 1 Eq. 397. 

Specific Performance. — Under an agreement 
to let a house for three years, at a yearly rent, 
by which the landlord agreed, at the request 
of the tenant, to grant him a lease for a term 
from the expiration of the three years' occu- 
pancy, at the same rent, the tenant undertak- 
ing to keep the house in repair i-^Held, that 
the tenant was entitled, four years after the 
expiration of the three years' occupancy, to 
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have the agreement for a lease specifically 
performed^ and that neither an application 
made by him two years previously for a lease 
at a reduced rent (which was refused), nor 
an application to the landlord for payment of 
an amount expended in repairs (which had 
been allowed to the tenant), amounted to a 
waiver of his rights, though the plaintiff was 
bound to refund the cost of the repairs. Moss 
V. Barton, Law Rep. 1 Eq. 474. 

Companies Act^-Prospeetus^Mtsrepresen^ 
ioHan. — A person who would otherwiBe be 
entitled to set aside a contract on the ground 
of f)raud, cannot do so if, after discovering the 
firaud, he has acted in a manner inconsistent 
with the repudiation of the contract. Where, 
therefore, a person wa8 induced to take shares 
in a company, on the faith of representations 
contained in the proK|)ectup, which he after- 
wards discovered to be false, and subsequently 
to the discovery, instructed his broker to sell 
the shares : — Held^ that his name could not be 
removed from the regi ^ t er. Ex parte Briggs, 
Law Rep. 1 Eq. 483. 

Trade Mark — Use of particular Numbers — 
The plaintiff, being a tliread manufacturer of 
repute, the defendant injught in the market 
thread, wound on sp«»-'i8, not made by the 
plaintiff, of inferior quality, and cheaper than 
his, and not bearing his name, but marked 
with the name of a firm of winders of thread, 
who were known to be iiocustomed to purchase 
of the plaintiff threail in the hank for the pur- 
pose of winding, and selling it when wound. 
Defendant sold the goods to a wholesale cus- 
tomer, with the assurance (given, as he said, 
without knowledge of any misrepresentation) 
that they were of the plaintifTs make, and 
invoiced them to the customer under the de- 
scription of certain numbers, which the plain- 
tiff had adopted and exclusively used in order 
to designate his particular manufacture. The 
customer attached the plaintiffs name and 
numbers to the spools of thread, and retailed 
it to the public as of the plaintiffs make: — 
Held, that there was not such a degree of will- 
ful misrepresentation on the part of the de- 
fendant as would justify the Court in granting 
an injunction, and bill dismissed, but without 
costs. The name of a manufiicturer, or a sys- 
tem of numbers adopted and used by him, in 



order to designate gopds of his make, may be 
the subject of the same protection in equity 
as an ordinary trade mark. Amtwortk ▼. 
Walmsleg, Law Rep. 1 Eq. 618. 

Vender and Purchaser^Fidimary Belaium, 
— A., a nephew of a former trustee of B.'6 
property, being commissioned by bis nnde to 
advise B., a young man, aged twenty-three, of 
intemperate and extravagant habits, in the 
settlement of his college debts, which amount- 
ed to £1000, and to advance him £500 for 
the purpose, offered to give him £7000 for hie 
undivided moiety of an estate under which 
there were coal mines, the working of which 
had been discontinued for fifteen years. Pend- 
ing the negotiations, A. obtained from C, a 
mining engineer, an estimate, putting the 
value ef the minerals under the entire estate 
at £20, 000. A separate solicitor was employ- 
ed for B. A. did not communicate the valua- 
tion to B., nor did he suggest to him that he 
should consult a mineral surveyor before con- 
cluding the matter. B. accepted A.'8 offer of 
£7000, and died shortly after executing the 
conveyance. On bill by B.'s administrator to 
set aside the purchase i-^ffeld, that such a 
fiduciary relation existed that the suppres- 
sion from B. of G.'s valuation rendered it im- 
possible for the Court to sustain A.*s pur- 
chase. Tate v. Williamsony Law Rep. I 
Eq. 528. 

Partnership — Specific Performance. — Part- 
nership articles provided that no partner 
Hhould sell his shares except as follows:— 
That the partner desirous of selling should 
offer the shares to his copartners collectively ; 
if they should decline, then to the partDeri> 
desirous of collectively purchasing; and it 
none such, then to the partners individuallj; 
after which he might sell to a stranger. One 
of four partners offered his shares to the other 
three collectively (one of whom to his know 
ledge would not purchase). The remaining 
two declared their willingness to accept, and 
were told that no offer was made to them :— 
Eddy that the ofier to the three enured for 
the benefit of the two, and specific performance 
decreed accordingly. Homfray v. Foiher 
giU, Law Rep. 1 Eq. 567. 
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APPEALS IN FORMA PAUPERIS. 

In the c&M ciLegauU and LegauU^ 2 L. C. 
Lftw Joomaly p. 10, it was decided, in March 
iast, that an appeal could not be brought in 
fofrmi ptmperis to the appeal side of the Court 
of Queen's Bench in Lower Canada, Judge 
Miomddeif however, dissenting, and being of 
opinion that such appeal should be allowed. 
About the same time the question of appeals in 
formd pmq^eria came up in England, and from 
tbe report of the case, Drmnan y. Andrew, Law 
Rep. 1 Ch. 300, it would seem that the prac- 
tioe on this point has varied. Some of the 
precedents furnished by the Registrar, and 
stated in a note to the report, are rather curi- 
ous. 

Bj 11 Hen. Vll. c. 12, poor persons were 
allowed to sue in formd pauperis. By 23 
'Hen. Vm. c. 15, a pauper was not to pay 
costs, if he was unsuccessful, but was to suffer 
other ptmishment in the discretion of the judge. 
Accordingly the common form of the order 
allowing a poor person to sue in formd paur 
peris contained this clause: << But if the 
matter shall fkU out against the plaintiff, he 
shall be punished with whipping and pillory." 
There are many orders of the time of Queen 
Elisabeth which contain this clause; and 
there was one instance, in 1596, in which -Sir 
Thomas Egeiton (afterwards Lord Chancellor 
SUamare) ordered &/em<Ue pauper plaintiff 
to be flogged. At this time no suitor could 
regularly i^peal from a decree in Chancery. 
It is said in some of the old orders in the time 
of Elizabeth, speaking of the Court of Chan- 
eeiy, " from which Court the subject has no 
appeal." As to persons not paupers, this 
practice was changed, and their ri^t to 
appeal established; but as to paupers there 
appears to have prevailed, as late as 1774, 
and perhaps later, an idea that a pauper could 
not i^opeaL In Bland v. Lamby the proposi- 
tion that a pauper could not appeal is said to 
have been adverted to arguendo by Mr. Pern- 



berton, and condemned by Lord Eldon^ who 
is stated to have said " it was a very singular 
propoeiUon ; and that he could not see why, 
because a party was poor, the Court should 
not set itself right" 

Lord Chancellor Orcaworih, in Drennan v. 
AndreWf directed the petition of appeal to be 
received. He said there appeared to be some 
conflict of practice on the point, but he was 
of opinion that where the common order to 
sue in formd pauperis had been obtained at 
any time during the suit, such order was suf- 
ficient to carry the pauper through all the 
stages of the suit; and that in that case, an 
order for leave to appeal in formd pauperis 
was unnecessary. 



CONTEMPT OF COURT. 

To the Editor of the L. C. Law Journal 

The subject of " Contempt of Court" having 
lately been rather prominently before the 
Lower Canadian legal world, the following 
opinion, given by Mr. Erskine, (afterwards 
Lord High Chancellor) in a letter to a gentle- 
man in high reputation at the bar in Dublin, 
may probably prove interesting :— 

« Bath, January 13th, 1785. 

'' The right of the Superior Courts to pro- 
ceed by attachment, and the limitations im- 
posed upon that right, are established upon 
principles too plain to be misunderstood. 

'^ Every Court must have power to enforce 
its own process, and to vindicate contempt of 
its authority, otherwise the laws would be 
despised; and this obvious necessity at 
once produces and limits the process of attach- 
ment. 

** Whenever any act is done by a Court 
which the subject is bound to obey, obedience 
may be enforced, and disobedience punished, 
by that summary proceeding (committal for 
contempt). Upon this principle attachments 
issue against officers for contempts in not 
obeying the process of Courts directed to them 
as the ministerial servants of the law, and 
the parties on whom such process is served 
may in like manner be attached for disobe- 
dience. 

'' Many other cases might be put, in which 
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it ifl a l^al proceedings Binoe every act which 
tends directly to frustrate the mandates of a 
Court of Justice is a contempt of its authority. 
But I may venture to lay down this distinct 
and absolute limitation of such process, viz. 
That it can onltf i$me in eases where iheCcuri 
which issues ii has awarded some process^ 
gioen somejudgmeniy made some legal order, or 
done some act which the parties against whom 
it issueSf or others on whom U is Hnding, have 
either neglected to ot>ey, contumaciously refused 
to submit tOf incited others to defeat hy artifice 
or force, or treated with terms of contumely and 
disrespect in the face of the Court, or of its 
minister charged with the execution of its acts. 

" But no crime, however enormous, even 
open treason and rebellion, which carry with 
them a contempt of all law, and of the autho- 
rity of all Courts, can possibly be considered 
as a contempt of any particular Court, so as 
to be punished by attachment, unless the act 
which is the object of that punishment be in 
direct violation or obstruction of something 
previously done by the Court which issues it, 
and which the party attached was bound by 
some antecedent proceeding to make the rule 
of his conduct A constructive extension of 
contempt beyond the limits of this plain prin- 
ciple would evidently involve every misde- 
meanor, and deprive the subject of the trial 
by jury in all « cases where the punishment 
does not extend to touch his life. 

'< The peculiar excellence of the English 
government consists in the right of being 
judged by the country in every criminal case, 
and not by fixed magistrates appointed by the 
Crown. In the higher orders of crimes the 
people alone can accuse, and without their 
leave, distinctly expressed by an indictment 
found before them, no man can be capitally 
arraigned ; and in all the lesser misdemeanors, 
which either the Crown, or individuals bor- 
rowing its authority may prosecute, the safety 
of individuals and the public freedom abso- 
lutely depends upon the well-known immemo- 
rial right of every defendant to throw himself 
upon his country for deliverance, by the 
general plea of ' not guilty.' By that plea, 
wluch in no case can be demurred to by the 
Crown, or questioned by its judges, the whole 
charge comes before the jury on the general 



issue, who have joriadictioa eoextenaive 
with the accusation, the exerdse of which in 
every instance the authority of the Cooit can 
neither limit, supersede, control, nor paniah. 

<' Whenever this ceases to be the law of 
England the English constitution is at an end! 
And its period in Ireland is arrived at already, 
if the Court of K. B. can convert every crime 
by construction into a contempt of ita autho- 
rity, in order to punish by attachment.* 

The above needs no comment. Contempt 
has never been clearly and preoiselj defined 
in the law books, for the simple reaaon that 
it is impossible to do so ; but what a|^Hroaebes 
as near as possible to a definition may be 
extracted from that part of the above letter 
which is printed in italics. 

The question, however, which has seldam, 
if ever, come up in England, is likely soon to 
receive the fullest ventilation before the Judi- 
cial Committee of the Privy Council, before 
whom, on the 3d of last November, came up 
the following case:— 
Present— Lord WESTBoav, Sir K V. Wii^ 

LiAMS, Sir J. CoLViLE, and Sir L. Pkbl. 

IN RE LAWaaNCE M^DERMOTT. 

Mr. CoLERiooE, Q.C., applied to their Lozd- 
sliips on the part of Lawrence IfDermott, of 
Water-street, New Town, City of George-town, 
British Guiana, the proprietor and publisher of 
the Colonist newspaper, for leave to appeal 
against certain orders and proceedings ci the 
Supreme Court of Civil Justice of the colony 
of British Guiana, by which as the conductor 
of the newspaper he had been committed to pri- 
son for a period of six months for an alleged 
contempt. The learned counsel presented the 
case as one of peculiarity. The applicant in 
his petition stated that he was a British subjecl, 
and the proprietor and publisher of the news 
paper mentioned ; that for some time past great 
dissatis&ction had existed as to the proceedings 
of the Supreme Court, and in reporting the pfo- 
ceedings he had allowed them to be commented 
upon in the Colonist newspaper in respect to 
the case of one of the officers, Mr. Campbell, 
who had been compelled to resign his ofiioe. 
Shortly after the 29th of March last he received 
an order of the Court, setting forth the com- 
plaints made, that he should attend on the 4th of 
April to show cause why an attachment should 
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not be iasued against him for contempt t^ .;t 
the petitioner appeared before Chief Justice 
BeauMmtand Mr. Justice Beete, who^ with- 
oat hearing certain objections, adjourned the 
matter to the 6th of the same month. He 
again appeared before the Court as directed, 
and the Attomey-Qeneral and Mr. Gilbert were 
his counsel ; and after hearing them he was 
ordered again to appear on the 1 0th of the same 
month, when it was objected that the order 
made in the matter was irregular. The Court 
orermled the objection, and offered to allow 
farther time^ but his counsel declined to show 
cause under the order made. Mr. K C. Roes, 
the inlbrmanty was heard ; and the decision 
was deferred till the 13th of April, on which 
^j the Court, consisting of the Chief Justice 
Beaumont and Mr. Justice Beete, gave judg- 
ment that the petitioner had been guilty of a 
contempt by publishing matter in the Colonui 
acandabnsly reflecting on the Court and the 
administration of justice, and for such con. 
tempt he was ordered to be imprisoned in Her 
Uajeet/s gaol of George-town for the term of 
az calendar months. The petitioner further 
alleged that he was delivered into custody, and 
applied for leave to appeal to the Queen in 
Coondl, and had been refused on the ground 
that it was not an appealable case. That he 
bad been advised that his only remedy was to 
appeal to the Privy Council for liberty to 
appeal, and in his petition he complained of 
the proceedings as illegal, and prayed an 
inquiry into the matter as well for the sake of 
his own character and reputation as for the 
light and due administration of justice. Mr. 
Coleridge asked their Lordships to grant per- 
mifisioQ to the petitioner to appeal, and then 
the matter could be inquired into. 

Lord Wbstbtjbt consulted the other mem- 
tiers of the Committee, and said their Lord- 
ships would give' leave to the petitioner to 
appeal, but would reserve to themselves the 
right to consider whether it was allowable. 

An Older was made to appeal without preju- 
dice to the competency of the appeal. W. 



Sir William Bovill, the Solicitor General, 
has succeeded to the Chief Justiceship of the 
Common Pleas, in the place of Sir William 
Srk retired. 



CHIEF JUSTICE ERLE. 

On the 26th of November last, the Lord 
Chief Justice presided for the last time in the 
Court of Common Pleas. At the rising of the 
Court, the Attorney-General, Sir John Bolt, 
in the presence of the whole Court and a 
crowded Bar, addressed the retiring judge on 
behalf of the Bar. The Attorney-General re- 
marked in the course of his address : 

''My Lord, we all feel and desire to ac- 
knowledge that, under your presidency in thia 
Court, the great judicial duty of reconciling^ 
as &r as may be, positive law with moral jus- 
tice has been satisfied. The letter of the law 
that kills, and the mere discretion of the judge^ 
which has been well said to be the law of 
tyrants, have been alike kept in due subjec- 
tion. Learning, experience in affairs, wise 
administration have been so combined that, 
with the assistance of the eminent judges aa- 
sociated with you on that Bench, the laws of 
England have been exhibited in their true aa- 
pect as the exponent of the rights and duties 
of her citizens, and the guardian of their liber- 
ties. The Court of Common Pleas, under 
your presidency, my Lord, has attained the 
just confidence of the suitor, the public, and 
the profession. But, my Lord, I shall not be 
forgiven by my colleagues if I stop here. I 
shall not be forgiven if I fail to express our 
admiration for the simplicity and elevation of 
character that have adorned that administra- 
tion, and our affectionate regard for the pri- 
vate and social qualities, the kindness and the 
courtesy that have been displayed on the 
Bench, and in the intercourse of private life. 
Our homage is due and is paid alike to the 
worth of the man and the dignity of the judge. 

" My Lord, it is no idle ceremony that in- 
duces us thus to intrude upon you. We know 
that your Lordship would, had it been possi- 
ble, have retired from the Bench to-day with- 
out public observation. But it was not possi- 
ble. There are occasions on which the 
impulses of the heart must be obeyed ; and 
this was one. The universal feeling insisted 
on public expression. 

''My Lord, it may be right^ and since it is 
your will we endeavour to think it is so^ that 
in the Aill possession of the greatest judicial 
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qualities, in the maturity of your fiu^oltiefly 
your Lordship should retire from us and leare 
the actiye duties of ordioaiy judicial life. 
They have, no doubt, been incessant, severe, 
excessive ; but we may be pardoned if we bear 
in mind that your Lordship is still a member 
of one of our highest judicial appellate tribu- 
nals ; and express our hope that the law and 
the country may still for long years to come, 
so &r as may be consistent with your Lord- 
ship's ease and retirement, derive the benefit 
of your great wisdom and experience.'' 
The Lord Chief Justice replied as follows : 
" Mr. Attorney, — iHj words in reply must 
be few. I return my earnest thanks to you 
and to all whom you represent on this occa- 
sion. I have laboured to do justly according 
to law, and to obey humbly the Power that 
gave my sense of right. If any duty in which 
I had part has been well performed, the hon- 
our is mainly due to those who in their res- 
pective departments have had to co-operate 
with me in the noble work of administering 
justice. It is eminently due to the Bar. I 
have seen a long succession of advocates, and 
among them men of the highest worth, sway- 
ing important interests by their words, always 
speaking with inflexible integrity, and making 
the way of duty plain before the judge — men 
that I delight to think of with confirmed respect 
and regard. I have happiness in knowing 
that the estimation of the Bar is well main- 
tained, and I shall ever retain the deepest 
interest in its honour for the sake of its mem- 
bers and of the public. Above all, I desire 
that the due share of honour should be given 
to my brethren of this Court, with whom I 
have been taking counsel and interchanging 
mind for years past, to my unspeakable bene- 
fit. I may not in their presence say all that I 
feel towards them, but I cannot refrain from 
adding that their afiectionate help has been 
the sunshine in my path, and the breath of 
my judicial life. 

<< I now take my leave. Though sensible 
of manifold defects, I still venture to believe 
that I have devoted the best of my abilities to 
the duties of my ofiSce, unceasingly down to 
the present time, when I find need for some 
abatement of work, and your approval seems 
to sanction the hope that I may not have 



laboured altogether in vain. Tkote wovia cf 
approval pronounced by the Attomej-Oea^al 
in this assembly to-day, are to meagnBd 
support and reward. I am heartily thaakiyi 
to you for them^ and they are endeared to me 
by the genial kindness of your fiurewelL'' 



SIB JAMES L. KNIGHT BBUCE. 

The Right Hon. Sir James L. Knight Bruce, 
whose resignation of the high office <^ Lord 
Justice of Appeal in Chancery was recently 
announced, died on the 7th November, at the 
Priory, Roehampton, at the age of 75. Bom 
in 1791, a younger son of Mr. John Knight, 
a gentleman of independent property in Devon* 
shire, the late Sir J. Knight Bruce^ then Mr. 
fi[night, was, in 1812, admitted a student of 
Lincoln's Inn, and in 1817 called to Bar. 
After attending the Wdsh circuit for a short 
time he exchanged the Common Law for the 
Equity Bar, where his great talents and 
industry ' soon secured a large practice. In 
1829 he was appointed a King's Cooneel, 
and in 1831 was returned to Parliament for 
Bishop's Castle. In 1834 he received the 
degree of D.C.L., '< honoris coiutf," from the 
University of Oxford. A Conservative in 
politics he was one of the Counsel heard at 
the Bar of the House of Lords in 1836 against 
the Corporation Reform Act In 1837, the 
year in which he assumed the additional sur- 
name of Bruce by Royal license, he closed his 
Parliamentary career by an unsucoesBful 
struggle for the representation of the bc^ough 
of Cambridge; and in 1841, at the age of 50, 
was raised to the Bench as Vice Chancellor. 
Ten years later, in 1851, on the creation of 
the Court of Appeal, Lord Cranworth azul Sir 
J. Knight Bruce were selected as the fiirst 
Lords Justices. In the following year, upon 
Lord Cranworth's elevation to the Woolsack, 
Sir George Turner was appointed as hb coI< 
league, and Sir J. Knight Bruce became 
senior Lord Justice, a position he only resigned 
a fortnight before his death. 

THE TRIAL OF LAMTBANDE. 

The following report of the trial of Lami- 
rande is from the London DaU^ Naos. We 
may state here that the English Government 
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^Mmed to take fiuiher action in the matter, 
on the ground that whatever irregtdarity there 
may have been in the eztraditiony was the 
&alt of the Canadian official and not of the 
French detectiye. 

The indictment rerj shortly set forth that the 
priMoerhad, by fraud and for^^ry, embezzled 
TirioQS somg of money belonging to the Bank 
of France, amounting in the whole to 700, OOOfr. 
After the reading of the indictment, M. 
lAehaad| the prisoner's connsel, took a peli- 
mioaxy objection. He handed in written 
exceptions submitting that the extradition 
aod^ and by virtue of which the prisoner 
stood at the bar, ought to be declared null 
and void as ill^ally obtained. The docu- 
ment charged tluit French courts of law were 
competent to examine the regularity of the 
eztracdtion of any prisoner lurought before them, 
and that this principle was laid down by the 
Court of Cassation on May 9, 1845. It then 
etated the well known facts that pending the 
Argument on a writ of luAeas corpus &fore 
Ji^ Drummond, in Canada, and after an 
adjournment had been asked for by the counsel 
kit the Bulk ofFranccL Lamirande was fraudu- 
lently, and in breach of international law, 
earned off and sent a prisoner to France ; that 
the Older of the Governor-General of Canada, 
nader cover of which the extradition was 
effected, was obtained by fraud and surprise ; 
and that Judge Drummond, before whom the 
matter was pending, had subsequent! v declared 
judicially that the extradition was illegal. 

M. Gast, the advocate-general, denied that 
ihe coart had anything to do with the legality 
of the extradition. Its only business was to 
try the prisoner whom it found before it, no 
matter how he was brought there. Any irregu- 
Hffity in theextradition wasa(]|ue8tion between 
the two governments. E ven if the court were 
to annul the extradition it would be an idle 
poceeding, in no way beneficial to the prisoner 
Mcaose he might be arrested cfe novo as he left 
the bar. There was no law which said, assum- 
ing the ex^adition to have been illegal, that 
the prisoner was entitled to a safe conduct to 
the frontiers in order that he might be restored 
to the sttUut quo. Extradition treaties were 
not naade for the benefit of criminals, but for 
^h international purposes, and an accused 
pvty, once before a French court, was notcom- 
petenttoargne that his arrest has been illegal. 

M . Laehaud} in reply, said that Lamirande 
bad been "stolen" from England. 

The President here interrupted him and said 
^M . Laehaud, I cannot allow that expression ; 
yootte not now addressing a jury, and such 
owttvations are lost upon Uie court. 
^^ M. lAchand persisttti in the use of the word 

'^en,'' which he said was perfectly borne 



out by Judge Drummond's judgment, which, 
out of respect to the court, he would not read, 
although the court knew wnat it said. He con- 
tended that, according to the Court of Cassa- 
tion and the doctrine of M. Helie, a great text 
writer, the court had at least a discretion to 
consiaer whether the extradition was legal. 

The Court overruled the objection. 

An attempt, which was very nearly success- 
fal, was then made to entrap Lamirande into a 
consent to be tried upon all the charges in the 
indictment In answer to the first question 
of the president he said he would consent. 
But M. Laehaud rising to insist that he did not 
understand the meaning of the question, the 
court adjourned for a few minutes to allow 
him to consult with his counsel. He subse- 
c^uently said that he wished to profit by all the 
irregularities of his extradition, and that he 
would not consent. Thereupon M. Laehaud 
contended that the triple charge on which he 
was indicted must be submitt^ to the jury, 
namely, forgery, abuse of confidence, ana 
embezzlement. The Court, however, held that 
in default of his consent he must be tried for 
the forg^ery only, that being the only accusation 
which justified his extradition. The object 
of M. Laehaud was to have a case for the Court 
of Cassation on the ground of the want of the 
prisoner's consent. He now hopes to prove 
that the charge of forgery is not techmcally 
sustainable. 

Lamirande, when interro^ted by the Presi- 
sident, confessed that he had robb^i the Bank 
of France of 704, OOOfr., that the abstractions 
were going on for nearly three years, and thai 
every day during that period he submitted to 
the manager of the Poictiers branch, a falsified 
balance. His system was to take rouleaux of 
gold and replace the coin by silver pieces in 
bags, supposed to contain gold. He expressed 
contrition, especially because his crime 
tended to throw suspicion upon his respectable 
chief, M. Bailly. The examination relative to 
what he had done with the stolen money is 
interesting. 

Q. What did you do with the money? — ^A. 
I gave 7,000 fr. to an English interpreter^ho^ 
in return, informed against me. Then I am 
persuaded that I was robbed of three securities 
of the value of 10, OOOfr., at London and Liver- 
pool. I was weary ; I had passed several 
nights, as many as nine, I thmk, at play — 
for play has been my ruin. Further, I trusted 
a sum of 6,000 fr. to a Canadian who was 
going home. 

Q. That money has been restored? — ^A. 
Yes. 

Q. What next?— A. I spent a great deal of 
money at New York — somewhere about 
l,500fr. 

Q. But you have upwards of 700,000fr. to 
account for. — A. I cannot tell what has 
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become of the money. At New York I had to 
do with some advocates, to whom I entnisted 
191,000fr8. I agreed with them that if I did 
not resist the extradition they would send 
136,000fr. for me to make restitution in 
France. 

Q; So that thej kept 66,000fr. for them- 
eelyes? — ^A. The police agent told me that 
when he threatened them with prosecution 
they sent the Bank of France 25,000fr. 

Q. Tou have given back something? — A. 
Yes, 'the amount stated in mj memorandum. 
Q. Go on with your narrative. — ^A. Before 
leaving France I gave money to two women. 
Q. You are yet a loDg way off the sum 
total. — ^A. Ah, but the money I gave to my 
American advocates. 
M. Lachaud. — They are no advocates. 
The President. — ^Yes, they are New York 
advocates. 

M. Lachaud. — ^They are not worthy of such 
a title. They are thieves* accomplices. 

Q. Well, now tell us what you have done 
with the surplus ? — ^A. I cannot without doing 
an injury to innocent persons. 

Q. lou must answer. It has nothing to do 
with the question at issue, but it is a question 
of morality.— A. I cannot tell. 

M. Lachaud.— Will the Court allow me to 
speak? I have a revelation to make. 

The President — ^You can make your reve- 
lation in your speech, but we cannot ask the 
prisoner continually whether he agrees with 
nis counsel. 

Lamirande.^ refuse to answer. 
After some further questions about the debts 
which the prisoner had paid, M. Lachaud, 
after rising several times to speak, and being 
told as often by the president that he must 
wait until the examination was closed, ex- 
claimed, stretching out a bag of money, I 
have more than a revelation. I have a fact 
of importance to the trial which must now be 
made known. My client tells me that he can- 
not say what has become of the stolen money 
for fear of injuring innocent parties. I have 
in this bag 110,200 fr., of which I now make 
restitution in Lamirande's name, and hand 
the money over to the counsel for the Bank. 

M. Bourreau (the counsel). — ^I do not feel 
authorized to receive it ; but here is an officer 
of the Bank who will take the money and 
give a receipt. 

M. Lachaud.— We do not want a receipt. 
Here is a restitution. (Great sensation.) 

Q. Youhave still, afler all the explanations, 
280.000 frs. to account for. What has become 
of tne sum remaining?— A. I cannot say. 

Q. I cannot understand what interest you 
can have in making this restitution, instead 
of frankly admitting that you had the money, 
in answer to the question I had just now put 
to you. 



Lamirande. — My ooanael waited fat & 
fiivourable moment. 

M. Lachaud. — One word. 

The President. — Oh, M. TAchandy it ia 
unnecessary. 

M. Lachaud. — ^I beg pardon ; it is most 
necessary. The prisoner neither knows when 
I had this money, nor who brought it to me^ 
My learned friend who is with me, M. Lepetity 
and myself alone know. The prisoner ooiir 
fided something to me which led us to use our 
endeavours to recover some of this m<mey. 
We have recovered the sum handed orec 
*' Who has the rest?" we ask the priaoiier. 
^' I cannot tell you," raid he : " I will not bring 
that person to sit by me at the bar." 

M. Lepetit— We alone know where the 
money came from ; the prisoner does noL 

M. Lachaud — ^And I wish to say that I would 
not have given him the money in prison. 
We have restored 110,000fr.', I only wish it 
were in our power to give back the rest. 

The President — ^This leads me to repeat 
that Lamirande would have d(xie better to 
have answered candidly when I examined 
him. 

This closed the prisoner's examination. 
The witnesses called merely proved what was 
not denied. The sentence was ten year^ 
imprisonment. 
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GONZALVE DOITTBB, 
Secretary qfthe Generai OnmeU. 



D1GB8T OF EvGLiSH Law. — ^The following 
judges and eminent persons have been 
appointed to be Her Majesty's Ck>inmi8sioners 



'' to inquire into the expediency of a Digest of 
Law, and the best means of accomplishing 
that object) and of otherwise exhibiting in a 
compendious and accessible form, the Law as 
embodied in Judicial Decisions:" — ^Baron 
Cranworth; Baron Westbury; Sir Hugh 
Cairns ; Sir J. P. Wilde -, the Rt Hon. Robert 
Lowe; Vice Chancellor Wood; Sir George 
Bowyer; Sir Boundell Palmer; Sir J. G. 
Shaw Lefevre; Sir Thomas Erskine May; 
Mr. Daniel, Q« C. ; and Messrs. Thring and 
Beilly, Barristers-at^Law. 

Sib Hugh Cairks. — The youngest Judge 
in England is Sir Hugh Cairns, Judge of the 
Court of Appeal in Chancery, who is in his 
forty-ninth year. 



LAW JOUBNAL BEPOBTS. 

COURT OF QUEEN'S BENCH.— Appbal 

SiDB. 

MoNTBBAL, Dec. 7th, 1866. 
MCDONALD, {Hers saiai in the Court below,) 
Appellant; and NIVIN bt al., (plaintiffii 
contesting in the Court below,) Respond- 
ents. 
SatiU Arrii^Deed of Sale by OamUkee 
declaredfraudulenL 

M. obtuned from all the creditors of D.. an 
insolvent grocer, a subrogation in their rights, 
and a transfer of the stock. He allowed D. 
to continue the sale of goods and collection of 
outstanding accounts on his behalf but 
reserved to himself the right to take posses- 
sion of the stock and premises at any time he 
pleased. D. made new purchases of goods 
from N. and others, with M.'s knowledge, and 
failed to pay for them. M. took possession 
of the stock, including the new goods, and 
sold the whole estate to another party. N. 
having served a scdHe orrH upon M. : — 

Eddf that the sale by M. was in fhiud of 
the new creditors of the insolvent, and that M. 
must pay the proceeds into Court, to be dis- 
tributed among said creditors. 

This was an appeal from a judgment of the 
Superior Court, at Montreal, rendered by 
Mankj J., on the 26th January, 1865, main- 
taining a contestation of the declaration of the 
appellant as Here earn, in a cause in which 
the respondents were plaintiffs, against Robert 
T. Dumll, defendant. The facts are detailed 
sufficiently in the remarks of the judges. 
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B^DOLETi J. Durrelly a fonner clerk of 
H'Gibbon, establiehed himself in business as 
a grocer in May, 1662, and &iled early in July, 
1863. On the 13th of Jolj, 1863, bj deed of 
cession, he assigned his stock-in-trade, out- 
standing debts, and unexpired lease, to assig- 
nees, ibr the benefit of his creditors, with 
power to wind up his estate. On the 31 si of 
Julj, M'Oibboi), by deed between him, Kin- 
loch, the assignee^ the debtor Durrell, and the 
creditors generally, purchased absolutely the 
stock and debts of the bankrupt, and took 
subrogation from his creditors of their several 
claims against him, in consideration of 7s. 6d. 
in the £., which he undertook to pay to them. 
The composition was afterwards paid. On 
the 31st of August foUowing, by another deed, 
the appellant, in consideration of $3880 paid 
by him to M'Qibbon, purchased from the 
latter aU his right, interest and property in 
Durrell's late stock and debts, as they then 
were unsold and uncollected, as well as the 
unexpired portion of his lease ; and M'Gibbon 
specially subrogated the appellant in and 
transferred to him the creditors' claims 
against DurreU, with his own, together 
amounting to upwards of $6000. The appel- 
lant made his purchase without any warranty 
by M'Gibbon, and declared himself satisfied 
with the goods purchased, as having seen 
them, and having them in actual possession. 

On the 22nd Sept. following, by deed, the 
appellant constituted Durrell his agent to 
realize the remaining stock, and to collect the 
outstanding debts, but for no other purpose, 
binding Durrell to make weekly payments to 
him of the moneys received from sales and 
collections, and reserving to himself the 
power to take possession and summarily to 
eject Durrell even without notice, and at any 
time. He agreed, however, to transfer to 
Durrell the balance of stock and goods remain- 
ing when Durrell should repay to him Oxe 
$3880 paid to M'Oibbon, with interest and 
ten per cent, commission. Durrell ratified 
the appellant's previous purchase from M'Oib- 
bon, and acknowledged his indebtedness to 
appellant as his creditor, representing the 
creditors' claim transferred to him. From 
the time of the appellant's purchase from 
H'Gibbon in August, the shop had been kept 



open in chaige of DuneU, whose dgn sfciil 
remained visible as usual, and Durrell wsat 
about making purchases in his own name, to 
enable him to continue the necessary supplj 
of stock, the appellant in some instaneea 
making advances in money to assist him in 
his purchases, in others endorsing hk papor. 
This continued unUl the business premises 
were closed by the appellant on the 23rd Dee. 
following^ and during that time it is in eri- 
dence that Durrell made purchases at an 
average of about $800 per month, buying^ sell- 
ing and coUecting in his own name^ with 
the knowledge of the appellant. The deed 
between the appellant and Durrell, as just 
stated, was executed on the 22nd Sept., and 
on the 1st Oct. Durrell first purchased goods 
from the respondents, and continued his pur- 
chases until the 31st of that month, when 
they amounted to upwards of $600, the 
recovery of which has given rise to these pro- 
ceedings. 

On the 23id December, the appellant exer- 
cised his right, and took absolute possession of 
the premises, with all its stock <^ goods, and 
closed the shop until the 4th January, 1864, 
when, by deed of that date, he sold and con- 
veyed to Burke all the goods and merchan. 
dixes in and about and upon the premises, 
withlilso the unexpired lease, in considera- 
tion of $2200, which he thereby acknowledged 
to have received in cash from the purchaser 
Burke. Durrell became a party to this deed 
at appellant's request, ratified the sale, and 
relinquished to Burke all right, if any he had, 
in the effects sold. This is stated in the deed. 
At the time of theappellant taking possession 
of the goods in the premises, and of his sale 
of them to Burke in his own name as his own 
property, he knew that Durrell was a bank- 
rupt, that he himself was Durreirs creditor for 
upwards of $6000 as the representative of 
Durrell's creditors, and also a further creditor 
for advances and endorsements for him since 
the deed between them in September ; that he 
knowingly allowed Durrell in his own name 
to supplement his selling stock to considerable 
amounts, during the entire period receiving the 
proceeds of sales and collections for his o«rn 
account that these proceeds ciMne from the s|h 
pellant'eold stock purohased firom H/Qihbpa 
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tnd also fiPomDiindPs parchMe of aewgoodS) 
And from et^ectiODBof aocomtBdoe, and that 
the Bale to Bnrke neoassarily included whtA 
wmf kaire remained of the original eloek 
aneold, as well as of the new goods and* snp> 
llementaiy pnrchaees, — ^in other woids^ the 
goods of the respondents and others from 
whom DoRell had pnrchased. As staledi 
Dvnell's porchases monthly averaged abont 
1800, whilst lus sales were abont $600. 

In this position of tilings, the respondents 
saed Darrell and obtained judgment against 
lum on the 12th January, the action having 
been insftitated befixre the appellant's sale to 
Bnrke, and the judgment was followed up by 
writs €€ waitieHtnH in the hands of the aj^- 
lant and of Burke, on the 27th of the same 
month. The Hers mM» duly appeared and 
dfldaied thai they had nothing belonging to 
Dvrell, and owed him nothing. The decla- 
ration made by Burke has not been oontestedf 
he having paid for his purchase, as shown in 
his deed; but the respondents contested the 
a|)|>eUaBtfs declaration, alleging fraud praa 
ted by the i^ypellant against the creditora of 
BuncUgenerally, and against the respondents 
ipedally, and requiring the appelUmt to 
Meount for the $2200 received in cash from 
Borke^ or to pay them their debt. Issue was 
thereupon joined, and evidence adduced. It 
is from the record and from the written and 
otil evidence contained in it, that the preced- 
ing Blatement has been drawn, and it wUl be 
apparent that the appellant's pretension to 
ntain exclusive possession <^ the whole 
amount of the cash received from Bmrke, 
nnut be tested by his own acts, by which the 
fin and honest rights of the parties will be 
settled. 

The appellant well knew the insolvency of 
Donell, from the date of the latter's assign- 
inent to assignees for the benefit of his credi- 
t<ff^ He knew that he was DurrelPs creditor 
far the amount of his previous indebtedness 
to his ibrmer creditors, and also to hhnself 
^ his later advances and endorsadons. He 
luRw that he aUowed Durrell, the insolvent, 
to appear as the actual shopkeeper, and to 
^■^0 sopplementary purchases for the shop, 
whidk was actually under his- own control. 
He knew that he was receiving from DarrelPs 



sales aad selections money, not onlyreceited 
fr«m the <^d stock, which was clearly and 
honestly the property of the appellant, but 
also frcni ^e new stock of goods purchased, 
which was in no way his, and which from the 
record he had no right to control ) and finally 
he kiie# that he took into his possession not 
only the remains of }^ own unrealised stock, 
but also all that remained unrealised of the 
sn]yplemeBtajry goods, which were dearly 
claimable byDurrell's new creditors, and con- 
verted the whole to his own profit. There 
can be no doubt of this, because the appellant 
himself admits the fhct, and says on Jmii el 
artiekff "that he realized by his sale to 
Burke, from those goods, Ac., sold to him, 
$2200, iHiich, with goods bought by himself 
from Durrell, and with money previously 
received flrom him, paid him, appellant, Ibr 
the sum he paid M'Gibbon, ($3880), and also 
for advances made by him to Durrell in pay> 
ment of goods (purchased by Durrell), also 
for rent of storey assessments, ^." 

Kow^ although the appellant might justly 
claim the proceeds of his own stock, he could 
not honesUy or legaUy, in the face of Durrell^ 
insdvency, appropriate to himself and for his 
own adtiBtage^ the supplementary goods pur* 
chased by Durrell from others, nor retain the 
$2200 to himself alone. That money mani* 
festly represents the rights of other creditors 
of Darren as well as of the appellant, whidi 
he cannot hold without fraud, and therefore 
that money should in fairness and justice be 
brought into Court, to be acted upon in the 
interest of Durrell's creditors, according to 
their l^al rights. The judgment of the Court 
below is quite equitable in that respect, but 
must be corrected in the figure of $2400 to 
$2200, and with the addition that the appel- 
lant be adjudged to pay to the respondents 
the costs of the contestation raised by them 
against his declaration as tiers smei, upon the 
said writ of attachment; and, finally, the 
whole with the costs of this appeal, which is 
dismissed^ 

MovpMjn, J., ditseating. The only ques- 
tion is whether the sum of $2,200, which was 
paid to McDonald by Burke for the stock of 
Durrell, should be distributed among the cre- 
ditors of Durrell. I do not think that this 
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rnonej should go to the onditoro, for thia 
aon: — ^Nivin and others became creditors of 
Dnrrell subseqaently to the purchase of the 
stock and debts hj McDonald; therefore, in 
joj opinion, they have no right to this money. 
I have been altogether at a loss to understand 
on what principle the majority of the Court 
are disposed to allow Nivin and other credi- 
tors to take possession of this moneyi when 
the transfer to MDonald from M'Gibbon was 
anterior to their becoming creditors. I am 
of opinion that M^onald acted in good fiuth 
in these transactions^ and I have been unable 
to see any reason for making him pay the' 
$2,200 into Court. I have therefore to dis- 
sent from the judgment. 

Dbumicohd, J. I must say that I had some 
doubts about pronouncing a judgment in the 
absence of Burke ; but it appears to me, after 
reflection, that Burke has no interest what- 
ever in the case, because no attempt has been 
made to assail his title. The object of the 
plaintiffs is simply to get from the hands of 
McDonald the sum of $2,200, which, as one 
of Durrell's creditors, he has appropriated to 

Atlwik, J. I can only say, in the language 
made use of many years ago by Sir Alexander 
Stuart, this is a case of stinking fraud. I shall 
say nothing more. 

Judgment confirmed, (except as to error in 
the amount, which was corrected) Mo]fDn<iT, 
J., dissenting. 

A. i: W. Bobertsan, for the Appellant. 

Pophamj for the Brapondents. 



PRESIDENT n SYNDICS de la Commuvi 

BB LA SXIGKEURIE DE LA BaIE St. AmTOIHB, 

(defendants in the Court below,). Appel- 
lants; and LOZEAU bt vib, (plaintifiGa in 
the Court below,) Respondents. 

OommufuU Lomdr—DnAi d'usage of Umber, 

Question as to the right of defendants to 
cut timber on certain communal land. 

SM, that the droit d^uaage (which is a 
proprietary right like a usufruU) de Urns Us 
arbira ti ids de haute Jviaie on the Usiire de 
bote in question, belonged to the plaintiff^, and 
that the defendants merely possessed the ier^ 
rain ou/ondt of the land. 

This was an appeal from a judgment of the 

Superior Court, rendered atSorel, on the 19th 



of October, 1861, condemning the defendaats 
to pay £5 damages, for having cut timber oa 
a certain Utiire de bote, 

Badglbt, J. The Sieur Lefobvre, a former 
proprietor of the Seigniory of St. Antoine, 
conmionly called La Bale du Fftbvre, made a 
grant to his tenants, sometime before 1724, of 
a tract of land along the shore of Lake Si. 
Peter, for their common of pasturage, and 
after his decease, whilst his widow was inposr 
session of the Seigniory, disputes arose between 
herself and the commoners as to its extent^ 
and as to some other matters connected with 
it These disputes were terminated in 1724^ 
and the extent of the common was settled as 
being << tout le front qui se trouvera depoia 
les terres que le feu Sieur Lefebvre a aoquia 
ci-devant du Sieur €k>urva), juaqu'i la Sei- 
gneurie Lussaudiire ensemble le terrain ^tant 
depuis les concessions ju^u'au bord da Lac 
St. Pierre," including *' la lisidre de bots qui 
rdgne le long du Lac St. Pierre." From 
that time the record fffesents nothing to notice 
with reference to the conunon until 1822, and 
during that long interval the commoners used 
their common, whilst the Seigniors enj<yyed, 
without interruption the ueage de bote on the 
Ueiire above referred to. In 1822, the com- 
moners, tenants of the Seigniory, petitioned 
the Legislature for their incorporation, for the 
purpose of administering and managing their 
communal property, and they were in conse- 
quence erected into a corporation, by the L. 
C. Act, 2 Qw, 4, cap. 10, which provided for 
the nomination of a chairman and trustees 
from amongst themselves, who were to regu- 
late the afiiurs of the common, hx its boun- 
daries, settle the number and description of 
cattle to be put to graze thereon, and the time 
for grazing, and which assured a right of com- 
mon to each tenant In 1824, an additional 
Act, 4 Geo. 4, was passed, which amended the 
previous one, and received the royal a»ent in 
May of that year. The powers of the cluur- 
man and trustees were thereby enlarged; they 
were authorised to fix the boundaries of the 
common absolutely, to contract, transact and 
conclude with all owners of land adjacent to 
or encroaching on the common, whether own- 
ers or Seigniors, upon terms to be mutually 
agreed upon, for the terminating of all disputes 
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respecting boundaries, to aettle and fix limits, 
Ac Both Acts contained a special saving 
danse, whereby the rights of the Sovereign 
aiMl of an persons were preserved, such only 
excepted as were particularly mentioned in 
the Acts. These special Acts had only refer- 
eoee to the common and commoners particu- 
larly, and to the purposes for which they were 
^nactfd, the regulation, management ard use 
of the communal property, and the final set- 
tlement and definition of its limits; but neither 
in any way interfered with the acquired or 
vested rights of the Seigniors in the uioge de 
boia in the Unkre de hoia above referred to, 
independently of the rights of the commoners 
in the commune itself. When the latter Act 
was passed in 1S24, the Seigniory was 
subdivided amongst several proprietors, by 
purchases of separate portions of it, whereof 
the largest part belonged to the Demoiselles 
Loseau, then minors, and en tuiette of their 
uncle Lozeau. 

Whilst this subdivision existed, a deed of 
transaction, dated the 12th August, 1824, 
within three months after the coming into 
operation of the second Act of Parliament, 
was executed between these several co-proprie- 
tors and co-seigniors, of the one part, and the 
chairman and trustees representing the cor- 
poration, of the other part, wherein, after a 
statement that the old tities of the common 
were lost, the parties transacted and contracted 
together, they settled the extent and bounds 
of the common, as detailed in the deed, almost 
in loHdem verbis the same as those given 
above as of 1724, and which detail was fol- 
lowed by the following express reservation : — 
" que les dits seigneurs ds-noms et qualit^s 
qu'ils y agissaient respectivement, se reservd- 
rent trds-express^ment tons les arhres et bois 
de haute futaie seulement, qui se trouveront 
danft Tendroit commun^ment appeU la lisidre 
d« bois, suivant ses sinuosit^s depuis les terres 
ci-devant et anciennement aoquises par le dit 
ieu Sieur Lefebvre du dit Sieur de Courval, 
a aller i la dite Seigneurie de Labussandidre ; 
Ic dit bois consistant en plaines, Arables, et 
autres bois formant les sucreries, pour en jouir 
suivant leurs droits respectivement comme 
bon leur semblera, excepts les arbres et bois 
qui se trouveront dans le quart de la dite 



commune que les dits president et syndics 
conc^deront ainsi qu'ils y sont autoris^s ; bien 
entendn toujours que le terrain ou fonds ok 
se trouve le dit bois et arbres 8us>r^serv4s 
appartiendra i la dite commune." 

By this deed of transaction the parties 
thereto were severally maintained in their 
respective rights, the tenants retaining the 
property of the communal land, and the seig- 
niors their reserved right and property in the 
U9age de boiSf and of the trees growing in the 
UtUre within the common. Clearly the terms 
oi this deed of transaction were not tiUra frire$ 
of the chairman and trustees, but plainly 
within their statutory powerq, to transact and 
conclude with the Seigniors ; and their decla- 
ration of the Seigniors' reserved right of their 
u$age du boUf in the liH^e, which could not 
be withheld fVom them, was not a special 
sUptUaUon coniraciuelUj or contract entered 
into by the chairman and trustees exorbitant 
of their powers. 

The joint Seigniors subsequentiy executed 
a deed of partition amongst themselves, dated 
20th June, 1826, for the division amongst 
them of the Seigniory, according to their 
respective rights and properties therein ; and 
amongst the divisions Uiereby established, 
four were apportioned to the Misses Loseau, 
whereof the first was at the N. E. extremity 
of the line of the common, and the fourth at 
the S. £. extremity, adjoining the dividing 
line of St. Antoine and Labussandidre ; their 
two other portions, and those of the other pro- 
prietors, lying promiscuously between the 
first and fburth portions. Their fourth lot is 
described as follows: — ** touts la partie de la 
dite seigneurie qui se trouvera de front, i pren- 
dre d'un c6t4 au nord-est i la part de sei- 
gneurie du dit Sieur Louis Manseau, i aller 
aboutir au sud-ouest i la Seigneurie de Labus- 
sandidre, a»€e auasi lapart dcm$ la UsUre de 
bois qui eai et se trouve cui^teoant et vis-dw la 
susdite partie de seigneurie.^^ It is proper to 
state here that in the partition deed, to each 
particular division is appended, as to this 
fourth one, the same or an equivalent frontage 
portion of the Usi^e de bois as above. 

It is upon this fourth allotment that the 

trespass is alleged to have been committed, 

I and the damage complained of done. In order 
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to oomplete this paititioiii the aevcnl pnjpn&^ 
ton TMolTed to hare their reepective bouMia- 
ries defined and laid down by an mfpmUtige 
and eniTeji which was perfonned bf ^ Pn^- 
yincial Snxreyori who drew not only the 
Bereral dinskm Ihies of the reepectjye proper- 
ties from each other, but also Uie front lines 
between them and the oommon, iaohidiBg the 
xeepeotiTe portions of the UsUre in front of 
each proper^. These operatiotts are shown 
in the snrrejs and arpeniaffei for eadi indivi- 
dual property, and in the general mass of the 
whole, and also in the suryeyors' iwseftMMr- 
bmuSf all filed of record in this case. The 
proprietors assented to the operations by tMx- 
ing their signatures to the sevend doooments 
of the operations, and the corporation also 
acquiesced in them, their chairman and 
tnutees also subscribing the same documents. 
These operations were completed in 1842. 

The fismale plaintiff, by transactions and 
exchanges with her sister, became the sole 
owner of their joint allocments, as specified in 
the partition deed of 1826. She intermairied 
with the male plaintiff, but with stipnlation 
of contractual MparaHon de hiem. 

From the record it appears that frequent 
depredations byindiyidnals had been committed 
upon the trees growing and standing upon the 
UMre de hois in the plaintifiTs allotments, 
wluch she did her best to stop by public aotifica- 
Uons at the Church door to the tenants gene- 
rally ; but these depredations were made to 
assume unusual proportions at last by an 
assembly of the tenants, specially holden on 
the 29th November, 1868, and called for the 
express purpose, at which it was resolred by 
a majority as fc^ows: — << que la Oorporation 
estautoris4e Aflurebucher300ou400oordes 
de bois plus ou mmns dans les limites de la 
dite commune durant la prAsente hirer, qui 
seront vendus par la dite Corp(Nration pour le 
bien g^n^rale de tons les propri^taires de droit 
dans la dite commune;'' and it was further 
resolTed to contest << toutes oppositions qui 
pourraient fttre plac^es devant eux par les 
Seigneurs et autres A cet eflet" The chair- 
man of the Corporation, one€k>uin, immedi- 
ately set to work to carry out the resolution 
of the Ad&itonte, and put men to cut down the 
trees on the U»Ure dt 5oiff, and particularly a I 



oonsiderable number upon the pIsintilPs 
fwuA sUolmenfc abore deseribed| the wood ci 
which was by the chairman's dtreckions 
removed and converted to the Urn gMral 
propfUUdr€9 in the common, whereiqion 
instituted the preeent action against tiie Cor- 
potation, for £126 dsmagee, for the wood eat 
and carried away. 

The declaration sets out her poeoeosion Ibr 
more than ayear and day before this tre^iaae^ 
o(th»dn)U^hi9agedeiomle$arbr€»^bii$de 
AcMfe /Wiois in the said IM^ the possession of 
the said UtUrede boU by the seigniors for more 

than forty years,the terms and agreement ofthe 
deed of transaction of 12th August, 1824, 
between the seigniors and the Corporation, the 
special reservation therein of their ri^t in all 
the trees in the Udkre, the ierme andeffwtof 
the said deed of partition, by the joint seigni* 
ore, the plaintiff's particular allotmenta ofthe 
seigniory, and especially the fourth above 
described, with the portion of the Umire in 
front of it, her possession of that part ofthe 
Hiiire by herself and cwieMrs for more tf»^w 
fbi^ years last past, and her present sole title 
thereto. She then charges the defendants 
with malicioasly and knowingly oommxtting 
the injury and damage complained o^ with 
intent to damnify her, and her actual damage 
of £126, for which she jmiys their ooadenina- 
tion with ooets. 

The defendants have {beaded, by peremp- 
tory exception, that neither the plaintiff nor 
her aa fs i r f ever had or could have any right 
of usage in the Uiiire de 6oi», which has 
always formed part of the common, and that 
n«ther she nor they possessed the Uriire 
fireely, peaceably and publicly ; that the com- 
moners have cut and carried away from the 
oommon for more than thirty years, le bok d 
eux nieemtire; that the deed of transaction of 
the 12th August, 1824, was «fUro e£r«t of the 
Corporation, and did not nor could oonfer 
upon plaintiff and her am imn any iisa^ de 
boii or servitude in the trees and wood; ^hat 
plaintiff never indicated her proprietary rights 
before the commissioner appointed under the 
statute to settle the rights of the commoners 
in the common, ergo actio mm and annulment 
of deed of transaction. 
Two special pleadings follow, one by each 
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party^ plaintiff ftnd defenaants. The plaintiff, 
in reply to defendanti^ plea, specially alleges 
the leodal and seigniorial rights of herself and 
wUeun OTer the common, that the mid com- 
missioBer had no statatorj authoritjOTer her 
or her amtemrSf and that any judgment ren- 
dered hj him as against her or them, would 
be of no eflSsct ; and then denying finally the 
allegations of the peremptory exception in 
generaL She ooncliides that as to her, if it 
the commissioner's judgment 



be 

shoald be set aside and her action maintained. 
The defendants on their part specially reply 
to her special answer, by demurring to the 
aUcgatioii of ftodal right set up by her orer 
the common, which they allege was an oner- 
ous not gratuitoos grant ; wherefore dismissal 
of her action. . Both of these special pleadings 
are iUsgaly except as to her general dene- 
glition of the defendants' .peremptory excep- 
tion, and should have been dismissed. 

A mass of (Mral testimony followed the plead- 
ingi, which may be summed up as follows : 
that plaintiff and her tmieurs constantly, pub- 
Uetj and freely enjoyed the right of property 
and naoffede boi$ orer all the trees in the Urit- 
re ; that depredations by individuals, some of 
whom were commoners, some not, were com- 
aitted upon the trees and wood in contraren- 
Vion of her repeated and annual notifications 
■gainst such fmaramioffe ; that the eugaries 
were txploiUM by the i^aintiff or for her use 
tad advantage; that the depredations were the 
sots of indiTiduals, few in number out of the 
estire body of the habiitmU inUrt$ai$, and 
never by the latter in general, or as a body of 
commoners ; that even these depredations 
were neither continuous nor public, and that 
neither as an unincorporated body, nor as a 
oorpoiation, had her rights in the Udire de 
hm. been interfered with by them previous to 
tbe date of the resdntion to that effect of 29th 
November, 1868, under which her wood was 
cot down and converted to the use ot the cor- 
pofition; that upwards of fifty cords of wood 
weresotaken, to her damage of upwards of 
£60. 

This oral testimony is accompanied by 
Mveial documents filed in support of the plain- 
ts pretensionsi some whereof have been 
Aheady adverted to^ and amongst them she 



has produced a copy of an ancient document, 
dated in 1T24, by which the disputes between 
the cetuiiairei and the then holder of the 
seigniory appear to have been settled between 
them. It has not been filed or declared upon 
as a title of property, nor is it necessary to 
consider it in that character, but it is avail' 
able for the plaintiff as documentary evidence. 
It is the judgment of 1T24, rendered by the 
Deputy of the Iniendcmt de JtuHcej and estab* 
liahed the extent and boundaries of the earn- 
mune precisely as they have since continued, 
for the purpose of the commoners' pasturage, 
and, after making certain reservations of less- 
er importance to the Seignior, concludes with 
this special reservation : '' lui reservons en 
outre tons les arbres ^tant en la susdite lisidre 
de bds, pour en disposer par elle, ainsi 
qu'elle en jugera A propos." From that time 
the commoners' right in the common and the 
Seignior's right in the lisiire de hoiSf have 
been coincident and co-extensive, and it may 
not improperly be said, upon a fair examination 
of the whole case, that the plaintiff has from 
that Umej shown a continuous and uninter- 
rupted right and property, as well as posses- 
sion of her usage de baiSf down to the institu- 
tion of her action, with the full and perfect 
acquiescence of the commoners in that right, 
through the deed of transaction of 1824, and 
the arpentage of 1842, in connection with the 
deed of partition of 1826, until the date of their 
adverse resolution of 1858, in which they 
impliedly admit the plaintiff's right, by decid- 
ing to contest it, and this for the first time. 
This continuity of right and of possession of 
itself constitutes in law a veritable droUy 
because the droit d*usage de bcis is not a ser- 
vitude, it is a proprietary right like a usufruct. 
The authors characterise it as a droit immo- 
biUer, un dimembrement of the real property. 
" Ce8t iffie siparalum perpitueUe du droit de 
joidesanoe dam let arbrea de cekd de la pro- 
priiUj*^ and rests upon a proprietary right 
acquiesced in and acknowledged by the Cor- 
poration since its existence as such in 1822, 
and sustained by an uninterrupted possession 
nan deaerUe o» chandonnte by the plaintiff or 
her ottievrt during the interval from that 
year. 
The right and property of the defeadants 
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in the communal land, including the land on 
which the lisiire de bois is standing, are not 
questioned bj the plaintiff; but they have 
shown no title to those trees in question, and 
the trespasses and depredations committed by 
a few marauders upon the wood in the Unhre 
before the date of the resolution of 1858, can- 
not acquire to the Corporation a right oyer the 
plaintiflPs property which the Corporation had 
not previously had, nor justify ihe claim to 
prescriptiTe exclusion of the plaintiff from her 
u»age de bcis. The defendants have shown 
none of the legal ingredients required to estab- 
lish prescription in their own favour, or to 
divest the plaintiff. Having then no title in 
themselves, and no possessory or prescriptive 
right, the act of the defendants complained of 
by the plaintiff was unjustifiable, and their 
peremptory exception was therefore properly 
dismissed, by the judgment of the Court 
below, which also properly maintained the 
plaintiff's action. This Court confirms that 
judgment with costs, and would have been 
disposed to have extended the amount of the 
damages thereby awarded, by giving exem- 
plary damages to put a stop to such outrageous 
proceedings; but taking into consideration 
that the costs will be heavy, the original judg- 
ment will stand unchanged, and we therefore 
confirm the judgment as it is, with costs 
against defendants. 

Dbummokd, J. It is proper to say that the 
Court does not rely upon the old judgment 
referred to by Mr. Justice Badgley. There is 
no proof that it is an ancien document. I do 
not look upon it as of any authority whatever. 

Atlwik, and Mondelet, J J., concurred. 

Judgment confirmed. 

Olivier S Armstrong^ for the Appellants. 

Lafrmaye A Bruneau, for the Respondents. 



ANGERS, (plaintiff in the Court below,) 
Appellant; and ERMATINGER et al., 
(defendants in the Court below^) Respon- 
dents. 

Promissory Notd^Paymeni by Ooods. 

To an action on a note, Thomas, one of the 
endorsers, pleaded payment. It appeared 
that he had furnished the plaintiff with gro- 
ceries, the accounts for which were stated in 
the pass-book to have been << settled,*' but it 
did not appear that any money passed. The 



plaintiff having given unsatis&ctory __^ 
when examined as to his payments, it' 
held that the price of the gooda must be 
deducted from the note. 

This was an i^peal from a judgment of the 
Circuit Court, rendered at Montreal, by Jfoni:^ 
J., on the 30th of Deoemb^, 1866, by which 
the plaintiff's claim of $129 was reduced to 
$24. 

BinoLBT, J. This action is upon a proinifi- 
soiy note, dated 21st February, 1861, made by 
one of the defendants in fitvoor of the other, by 
him endorsed to one Malhiot, and by the IsAter 
endorsed to the plaintiff the holder. It was 
protested in May following, and was Sat $135. 

The plea to the action is the payment of the 
note by the payee, who was a grocer at the 
timeof the transactions between the parties, 
by cash paid and by groceries supplied to the 
plaintiff. The cash payment was $35, and 
the amount of goods supplied was $82 88. 
The plaintiff by his replication, admitted for 
the first time the cash payment, which had 
been omitted to be credited. He likewise 
admitted his purchase of the groceries 8up> 
plied to him, as charged, for $82 88; but 
alleged positively and expressly that he had 
paid the amount in cash to Thomas, and that 
his cash receipts were to be found in the pass- 
book filed by him, in which were entered in 
detail all his purchases, and also his pay- 
ments, which were receipted therein by 
Thomas, under his signature. 

The only question in the case, then, taking 
the plaintifi^s admission of the payment of 
$35, and of the amount charged for his pur- 
chases, was the actual payment of the latter 
by him, and this issue rests upon him to 
prove in his own favour. 

The iacts of record are few and simple. 
Whilst the plaintiff held this note, dated in 
February, 1861, and protested in May follow- 
ing, and being then the creditor of the defend- 
ants for the amount, he commenced to take 
from Thomas, one of them, a trading grocer, 
his supply of groceries. His first purchase 
was on the 11th of December, 1861. On the 
24th of the same month, he received from 
Thomas $35 in cash on accqunt <^ the note, 
and continued to supply himself fit>m Thomas' 
store until the 28th of March, 1863, when his 
gross purchases amounted to $82 88. He 
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uaed a jmaa book in which the entire pnr- 
chaees were entered at length, and which he 
prodnoee in snpport and as evidence of their 
adaal payment by him. The book contains 
Mttlements at intenrals down to the close of 
the acooanty and these are signed by Thomas. 
In denial of the plaintiff's payments, and in 
proof that these were mere settlements to be 
credited on the note, the evidence consists, 
first, of Tooke^ a clerk of Thomas during the 
time, who was cognizant of the purchases ; and, 
seooDdly, of the plaintiff himself. The clerk 
sajs that no money passed, that he was so told 
bj Thomas, which, of course, is not evidence ; 
but he addsy and swears positively, that no 
entries of such payments appear in the books, 
where, doubtless, they would have been found 
had money really been paid. The purchase 
of goods ceased on the 28th of Mardi, 1863 ; 
the action was instituted in May, 1865, and 
the mguHe was taken not long after. The 
plaintiff was particularly examined with refer- 
ence to these cash payments alleged to have 
been made by him, and his long and searching 
examination has disclosed a considerable 
amount of equivocation, and a seeming desire 
not to disclose all the particulars within his 
knowledge. He is a bill-broker and dis- 
eoonter, and a man of business, but he can 
gire no information in what manner these 
alleged cash payments were made, the cir- 
cmnfltances of the payments, the kind of 
money he paid in, or 'how they were made. 
He affirms that he cannot recollect any of 
these particulars, but that they must have 
been made, because the pass-book shows the 
receipts. Such testimony coming ftom the 
perty plaintiff himself interested to support 
hiB own case, is fiur from satisfactory, and 
nises an apprehension that such equivoca- 
tions cover reticences against the fact. When 
it ifl considered that the grocer's books show 
BO Buch entry, that no irregularity is imputed 
to them, that the plaintiff was a business 
man, well aware of his business transactions, 
because he refers to his previous business 
^ruuactions with Malhiot, from whom he 
'^▼ed this note; that no long interval of 
time elapsed after the grocery transactions 
uitil the time of his examination, in which his 
'^Uections oould have been hazed } that he 



omitted to credit the $35 in cash paid within 
a few days of his beginning to take these gro- 
ceries ; that he was all along the holder of the 
note, and the creditor of the grocer during the 
entire period in which he was supplied by the 
latter with groceries ; that at no time did he 
apply for payment of the note until the insti- 
tution of his action in May, 1865, whilst during 
this time he, the creditor, was actually paying 
cash out of his pocket for goods, which the 
creditor conceived he was giving on account 
of the amount of the note, — such a case is 
inconceivable in a business, or even a mode- 
rately intelligent man ; and coupling his own 
unsatisfactory evidence in support of his posi- 
tive assertion of his actual payments in 
money, shown by the alleged receipts in the 
pass-book, but which, except in one instance 
only, are entered, not under the form of 
** received payment," but simply '< settled/* 
we are not disposed to interfere with the 
judgment appealed firom, and therefore con- 
firm it with costs of this Court. 

MovDELET, J., dissenting. In my opinion 
it is satisfactorily proved that the plaintiff 
paid for the goods obtained from Thomas. It 
is not extraordinary that after the lapse of 
several years, the plaintiff should not be able 
to give answers respecting the details of these 
transactions. I think, therefore, the judg- 
ment should be reversed. 

Dbummokd, J. I must admit that in con- 
curring in the judgment of the majority, I may 
be concurring in an act of injustice, because 
the evidence is not satisfiictory on one side or 
the other. Tooke, the clerk of Thomas, stated 
that he was certain that the plaintiff never 
paid any money whatever to Thomas for the 
goods ; but on cross-examination he admitted 
that he never was present when the receipts 
were given to the plaintiff; that he knew the 
receipts were given on account of the note, 
because Mr. Thomas told him so. He thus 
leaves us in doubt The plaintiff might have 
dispelled that doubt if he had answered like a 
straightforward man, but his answers are most 
decidedly unsatisfkctory. He says that he 
has forgotten all about his payments, except 
that they were made in money. This was 
exactly the case in which to propose the ser- 
meni mppUtoire, and I would have been dis 
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posed to Older the reoord to be sent back for 
this purpose. Where a judge ie in doabt 
as to the juetioe of a judginent, it Beeros to 
me that he should confirm it, especially in a 
case like this, where the judgment tends to 
liberate a party from an obligation. I there- 
fore concur in the judgment. 

Atxwiv, J. This Court has neyer ordered 
a reference to the sermenijudiieUrire, and there- 
fore I should be extremely unwilling to alter 
the practice. However, I will say this, that 
it was hi^y desirable that there should have 
been a reference to the sermeni jucHeiairt, 
more particularly as in a recent statute there 
is a clause which authorizes the judges of the 
other Court to order the nrmefU judieiedrej 
which power formerly did not exist in com- 
mercial cases. 

Judgment confirmed, Moitdclxt, J., dis- 
senting. 

Laneiot dt LaurUrj for the Appellants. 

PerkvM A Stephens^ for the Respondents. 



Dec. 1, 2, 4, 1866. 
FERBIEB, (oppoeant in the Court below,) 
Appellant, and DILLON, (plaintiff in the 
Court below,) Respondent. 

iVoettce— Ddoy tn returning Writ <>f Appeal 

Hddf that where the delay in returning a 
writ of appeal is caused by the neglect of the 
prothonotary, and not of the party af^idlant, 
the latter may nevertheless he condemned to 
pay the costs of the respondent's motion to. 
nave the appeal dismissed, his recourse being 
by direct action against the prothonotary. 

Mr.PerAsmt moved on behalf of the res- 
pondent, that inasmuch as the appellant had 
dttled and neglected to return the writ of appeal^ 
with the record firom the Superior Court, and 
the return day had passed without the appel- 
lant having taken any proceedings, the appeal 
be declared abandoned and deserted. 

This motion was served upon the appel- 
lant's attorneys on the 19th of November, 
1866, and made in Court on the let December 
following. About this time the record was 
ratumed before the Court, and the question of 
ooeta on the motion alone remained. 

Mr. OrogSf Q. C, for the i^pprilant, sub- 
mitted an affidavit of his partner, A. H. Lunn, 
blowing that he had repeatedly i^pplied to tbe 



Prothonotary to return the writ of appe^ 
before the Court, with the reoord and proceed- 
ings, and had notified him that a motiott had 
been made to dismiss the appeal, on aocoast 
of the delay in doing so. The delay was 
caused solely by the n^eet of the Prothono- 
tary, and no costs should be allowed ott the 
motion. 

Judgment was given Dec. 4. 

Atlwih, J. In this ease we are unfortu- 
nately under the necessity of giving the costs 
against the appellant 

Mr. Oro$t. But against the Prothonotary^ 
not against the party? 

Atlwin, J. How can we condemn the 
Prothonotary, when he has not been heard 
before us? 

Mr. OoM. But the party should noteniler 
for the n^lect of the Prothonotary. It has 
not been the practice to make the party liable 
for costs in such cases. At least the Protho- 
notary should have been served with a copy 
of the motion. 

Atlwik, J. We have nothing to do with 
the Prothonotary here. It was not neceeeary 
that he should have been served with the 
motion. Your remedy is by a direct action 
against him, and I am desirous of seeing the 
proper remedy taken, as the principle is of 
the highest importance. 

Dbummokd, Badolxt, and Moxbilbt, JJ.» 
concurred in the judgment. 

The order of the Court was that the respond- 
ent take nothing by the motion, save and 
except as to the costs, which the appellant 
was condemned to pay to the respondent. 

Cro9$ A JAumf for the Appellant. 

Perkim S 8Uphm$f for tiie Respondent. 

Dec. 4, 7. 

Lb8 Dames Rbuoibubbs HospiTAUXBas m 

St. Joseph db l'HOTEL DIEU ob Mox- 

trbaL, (defendants in the Court below,) 

Appellants ; and Corpobatiov Vuxaob db 

ST. JEAN BAPTISTE, (plaintifis in the 

Court below,) Respondents. 

Appeal^Mwnieipal Ae^^Am^mding Act, i4 

Vict, c 29. 

iTeld that there is no appeal from deeieions 
of the Superior and Circmt Courts, under the 
Act 24 Vict, c 29. amending the Lower 
Canada Consolidatea Municipal Ati, the 
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mfndtng statute beiag an integral part ot 
theoriginAl Act. 

If. Oidmeif for the respondentfl, moved to 
reject the appeal taken firom a judgment ren- 
dered bj the Saperior Court^ on the 29th Sept. 
1866. The action was brought, for the recov- 
ei7 of taxes and aaeessmente dae to the Muni- 
dpality, under the Lower Canada Conaoli- 
dated Municipal Act, C. S. L. C. cap^ 24, and 
under this act the right of appeal from deci- 
tioiiB rendered hj virtue of it is taken awaj. 
In Oroulx ▼. CorporcUian de la Parciiu 
deSL Laurent, (10 Jurist 75, 2 L. C. L. J. 11,) 
it was held that there is no appeal fix>m a 
judgment under the Municipal Act. That 
decision applies here. 

M. Boy, Q. C, for the appellants. The 
action is not brought under the Municipal Act 
of 1860, but under the amending statute, 24 
Tic. c 29. This makes no reference to there 
being no appeal from decisions under it. The 
right of appeal must be assumed, unless 
expc s sl y taken away. The provision in the 
origiDal Act is not applicable to actions under 
the amending statute. 

M. Ouimei, in reply. The amending Act is 
sa integral part of the original statute, and 
the proviaioii in the original Act, taking away 
the light of appeal, applies with equal ibrce 
W dedsiona under the amending Act. 
Judgment was rendered Deo. 7. 
Badolkt, J. The Court is of opinion that 
the motion made by the respondents must be 
granted. The amending statute, after mak- 
ing certain amendments to the original act, 
enacts (Sec. 30) that the amending act shall 
^ read together with the original act, and 
there is nothing in it which does awi^ with 
the exclusion of the right oituppeaX contained 
ia the original act. Taking, therefore, the 
two acts together, inasmuch as t]ui Court 
has no jurisdiction with respect to any judg- 
ment of the Circuit or Superior Court rendered 
in rirtne of the original act, so it can have 
Aone with respect to judgments under the 
amending act. 

MagnsjKTf J. The amendment must be 
ttnaidered as an integral part of the original 

ATLwnr, and DamocovA, JJ., oonouned. 
Motion granted. 



Bojf S Jo9tp\ for the Appellants. 
MateoM A (hdmeiy for the Respondents. 



JONES KT AL., Appellants ; and LEMOINE^ 

Respondent. 

PraeHce^Apptal to Prwy CcuncU. 

Hddf that the delay of six months fixed by 
Consol. Stat. L. C. cap. 77, sec. 63, during 
which execution on the judgment is suspenf 
ed, is not absolute^ but directory onlv, and 
the Court of Appeal may reftise to order the 
record to be remitted to the Court below to 
the intent that execution may be sued out. 
where the appellant has lodged his appeal 
before the Privy Council soon after the expi* 
ration of the six months. 

Mr. Bamard, for the respondent, moved 
that inasmuch as the certificate of the Clerk 
of the Privy Council, stating that an appeal 
to the Privy Council of Her Majesty has been 
instituted, and that proceedings have been 
adopted on the appeal, was not filed within 
the delay required by law, and inasmuch as the 
Deputy Clerk of this Court refuses to transmit 
the record in this cause to the Court of first 
instance, he be enjoined to so transmit it forth* 
with. The object of the motion was to enable 
the respondent to take execution. The appeU 
lant has six months, running from the allow- 
ance of the appeal, and the certificate of the 
Clerk of the Privy Council should be received 
here within that time. The certificate in thia 
instance, moreover, is not in proper form. 
So far from stating that proceedings have been 
had on the appeal, it states that no proceeds 
ings have been taken on the appeal, and that 
the appeal wiU be dismissed if no proceedings 
are taken within three months. 

Eajmhjbt, J. The delay ran from the 9th of 
March,date of rendering judgment, and expired 
on the 9th of September. The certificate is 
dated on the 13th, four days after. In the 
hc& of this, I will not interfere to prevent the 
appellanta from proceeding. 

DauMMOVD, J. The certificate should be 
filed here within the six months. I think, how- 
ever, we have a discretionaiy power, and that 
we should not interfere if the parties are puah- 
ing on the i^^al. 

Mr. Barnard. The delay ia poeitive and 
ahaolnte. If the certificate is not filed here^ 
within the six months, it is no certificate^ and 
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cannot stop my proceedings. The law waa 
made Ibr the express purpose of patting an 
«nd to yezatioos delays in the prosecution of 
appeals before the Privy Council. It is well 
known that appeals are frequently instituted 
for the purpose of obtaining delay. The rule 
in this instance should be as strictly enforced 
as the fifteen days' rule for appeals from the 
Circuit Court, which has been held to be 
absolute. 

Badolkt, J. We cannot count minutes in 
this manner. The appellants are only three 
or four days behind time. 

Dbcmmond, J. I think the law is decidedly 
in &your of Mr. Barnard's pretensions, but 
under the circumstances, as the appellants 
haye taken steps to prosecute the appeal, and 
must proceed within three months, I think 
the Court may exercise a discretion. 

ATLwnr, J. I haye entertained no doubt 
on this point. The motion is rejected. 

DBUMMoin), Badolet, and Mondslkt, JJ., 
concurred. 

MoreaUf Oumei Ss ChapleoMj for the Appel- 
lants. 

Bamardt for the Bespondeat. 



Dec. 6th, 1866. 
THB QUEEN v. PAXTON. 

ReamaUcm of QueiUont by Criminal Courts 
— C. S. L. a Cap. 77, 5«c. 67. 

Hdd^ that under C. S. L. C. Cap. 77, Sec. 
57, no Question of law which has arisen on 
the trial, can be reserved, unless there has 
been a conviction. 

This was a case reserved by Dntmrnondf J., 
at the September term of the Court of Queen's 
Bench, sitting on the Crown side. The pri- 
soner, John Pazton, formerly resident inMon- 
treal, had been surrendered by the United 
States Qovernment, under the Extradition 
Treaty, on a charge of forgery. He was 
indicted, at the September term, for felonL 
ously uttering a forged promissory note. His 
counsel, Mr. DAttn, filed a plea that the pri- 
soner, having been extradited on a charge of 
forgery, could not be tried on any other charge. 
The Crown demurred to this special plea, and 
the trial was not proceeded with till the opi- 
nion of the Aill Court should have been taken. 

Mr. Cbr<«r, Q. C, appeared for the Crown, 



and was proceeding to support the demuixcr. 
Atlwdt, J. Has there been any trial in 
this case? 

Mr. CarUr, Not upon this indictment. 

MovDBLBT, J. If there has been no triftl, 
how was the case reserved? 

Mr. Carter* The reservation was the act 
of the Court itself and the counsel on botk 
sides were anxious for a decisicm on the point. 

MovDBLKT, J. But the statute is positive. 
Sec. 67, <' When anypenon hat 6ea» eommeUd 
of any treason, felony or misdemeanour, at 
any criminal term of the said Court of Queen's 
Bench, Ac., the Court before which the case 
has been tried, may, in its discretion, reserve 
any question of law which has arisen oa the 
trial," Ac There can be no reservation onleas 
there has been a conviction. I remember that 
the late Chief Justice Sir L. Xq/^fofnerefiiaed 
to hear a case which I had reserved before 
trial. The Court has no jurisdiction. 

Drummovd, J. I did not look at the ata- 
tute at the time, and the question was not 
raised by counsel; but it seems that I was 
premature in my reservation of the case. 

Mr. f err, for the prisoner, referred to the 
English practice under a similar statute. 

DBumiovD, J. Can you find any case 
under the English law, in which a point was 
reserved before conviction ? If so^ I would be 
disposed to follow it, because it is extremely 
inconvenient that a party should be compelled 
to proceed to trial, when the question is 
whether there should be a trial or not. 

Mr. Kerr said he had not anticipated any 
difficulty on this point, and had not looked 
into the authorities. 

The following order was then made by the 
Court, (Atlwik, Dbummovd, Baoglst, and 
MovDELBT, JJ.) : — Seeing that no conviction 
has been had in this cause, and that therefore 
the Court now here has no jurisdiction in the 
premises, it is ordered that the case reserved 
by the Court of Queen's Bench, sitting on the 
Crown side at Montreal, and referred to this 
Court, sitting in error in criminal cases, be 
returned and remitted to the said Court, to 
the end that such other proceedings be there 
had as to law and justice appertain. 
I CarUTj Q. C, for the Crown. 
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JTcrr (representiiig Mr. DeolnOj for the 



[The aame order waa made on the same 
day in the ease of Begina ▼. Dunlopf in which 
ft qneedon of law had also been reserved bj 
J., before trial.] 



SUPERIOR COURT. 

LEMOINE V. LIONAIS. 

June 27th, 1866. 
AeUcn io reaemd Deed of Sale and Ihwufer, 

HeULf that the Court will not proceed to 
adradioaie upon a demand to annul a deed of 
aaley where persone interested in such deed 
have not been made parties to the suit* 

That although open possession for a period 
slii^tl^ fidling short of the term necessary for 
prescription is not a legal ground of defence to 
an action to rescind the deed of sale under 
which the property has been held, yet a pre- 
sumption of good faith on the part of the pee- 
tessor arises from it, which may be regarded 
in the decision of the case. 

That where the sale is made by husband and 
wife, a centre UUre, passed after the sale, be- 
tween the purchaser and the husband only, 
which does not contain anything injurious to 
the interesta of the wife, is not illegal. 

That ft deed of sale cannot be rescinded on 
the ground of Unon. where the amount of the 
consideration^ and the actual value of the pro- 
perty at the time of the execution of the deed, 
are not fully established. 

The facts of this case which has been in 
litigation for ten years, are set forth in the 
judgment. 

Momc, J. This is an action brought to set 
aside a sale of certain property, on the 30th 
October, 1846, from Mr. and Mad. Regirier to 
Mr. Lionais, the defendant. The plaintiff sues 
as the eeaeumnaire of Mad. Regnier's rights. 
He waited till the 29th October, 1856, ten 
years Use one day after the sale, and then 
brought his action. In reading over the alle- 
gations of the pleadings, it is painf\il to con- 
template the tone and the force of the language 
employed, by which fraud, force and violence 
of every description are charged against Mr. 
Lionais. It is alleged that he conspired with 
Mr. Regnier, a profligate husband, to use every 
means for the purpose of stripping the wife of 
the latter of all she possessed. It is painihl to 
Ne a fellow-cittsen accused of such monstrous 
eondact 



The first question is whether the authorica- 
tion by Mr. R^nier of his wife in the deed of 
1846 was void or not. On this question I have, 
after due examination, come to the conclusion 
that the authorization given by Mr. Regnier 
to his wife was perfectly legal. The next 
question is whether there was any fraud in the 
deed. I have looked into this question with 
a great deal of care, and I find no evidence 
whatever of fraud except in the evidence 
of Chamilly De Lorimier, Mad. Regnier's son- 
in-law. Mr. Lionais has been subjected to ft 
croes^xamination, unparalleled in my exper- 
ience for its length and minuteness, going, it 
may almost be said, into all the incidents of 
his lifetime; but there is very little in this 
that has anything to do with the case. As to 
the sale itself it is certain that Mr. Lionais, 
who held certain claims against Mad. Regnier, 
pressed for payment At this time Madame 
Regnier was a person of very considerable 
means. Though she owed a good deal of 
money, she had abundant means to pay her 
debts. She possessed valuable properties, and 
a large number of baUleur de fonda claims. 
Why,then did she not pay Mr. Lionais ? Her 
son-in-law, Chamilly De Lorimier, a lawyer of 
long standing, and presumably of mature expe. 
rience, stated the reason to be that her husband 
would not authorize her to take any steps to 
pay Mr. Lionais. Could she not have been 
authorized by a judge upon a summary peti- 
tion? Mr. De Lorimier was aware of this, 
he said, but he did not want to interfere. Mr. 
Lionais, then, desirous of being paid, took 
some preliminary steps by eateie-arHij Ac., 
and this, it is said, was coercion. Then there 
were pour parlert and interviews extending 
over three or four months. FHnally the sale 
in question from Mr. and Madame Regnier to 
Mr. Lionais took place. At this time Mr. 
Beaudry acted as the legal adviser of Mad. 
Regnier, but he and Mr. De Lorimier state 
that she agreed to the sale, because she want- 
ed Mr. Lionais to protect her against her hus* 
band I Steps were taken to prepare the deed 
of 1846, now sought to be set aside. Mr. Beau- 
dry, experienced in business and acquainted 
with law, as representing Mad. R^nier, drew 
up the deed, and Madame Regnier had it 
in her possession during several days. Mr. 
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De Lcnimier knew all about the matter, and, 
besides all this, they took the adriee of two 
oi the foremost men in the profession. Now, 
however, it is pretended that they consalted 
ihese gentlemen for the purpose of lettii^them 
see how skilfully Mr. lionaiswas winding his 
conspiracy around Mad. R<^er. This is a 
most extraordinary {Nretension, and, in fact^ 
utterly absurd. I must say that fnm the be- 
ginning to the end of Chamilly De Lorimier's 
testimony, it bears on the fiice of it, the stamp^ 
I will not say of falsehood, but of moral weak- 
ness, and contains something so unutterably 
absurd, that I cannot attach any weight to it 
The consideration for the sale, in which Mr. 
Begnier intervened and authorised his wife, 
was estimated by the defendant at £4,600. 
Mr. Lionais undertook to pay £2,000, and 
■also to pay certain debts mentioned in a sche- 
dule. It is alleged that this list was a decep- 
tion, fabricated by Mr. Lionais. But there is 
no evidence whatever to lead me to this con- 
clusion. 

The next point is the eonire Uttte between 
Mr. Re^er and Mr. Lionais on the 3rd Nov., 
1846, three days after the sale. It is said that 
this was fraudulent ; but if Mr. Begnier was 
interested in the sale, he had a perfect right to 
enter into a eowirt UUre with Mr. Lionais, 
provided it contained no stipulation militating 
in any way against the rights of Mad. Regnier. 
The document must therefore stand. Thus 
the grounds of fraud and violence urged for 
rescinding the sale must fiJl to the ground. 

There is a plea of prescription often years. 
This was rightly dismissed, because, instead 
of ten years, ten years less one day elapsed. 
From 1846 to 1854 Mr. Lionais was allowed 
to live on thi^ property, and to expend large 
sums in improving iL Then in 1854, Mad. 
Regnier sold to Mr. Lemoine her rights to 
have the deed of 1846 set aside. It seems Very 
extraordinary that her advisers, legal and 
business men, should have allowed her to wait 
so long, and, in an equitable point of view, 
this inclines the court to think that they had 
some doubt about the matter — ^that they were 
not sure there was firaud in the sale. Here was 
Mr. Lionais living like a prince upon this pro- 
perty, and Madame Regnier, as alleged, starv- 
ing, and finally dying of a broken heart, and 



forei^t years, they never seemed to tKink 
Mr. Lionais to be a usurper ! This was not 
human aatnr»-HMt even GhamiHy De IdJKn- 
mier's nature. Even his letfaargjks teiB|»esar 
ment would have been roused up. It is v e ij 
strange, indeed, that the parties thus allowed 
the moss of age to grow over their ri^ts^ suid 
that then Mr. Lemoine, theeemonotrc 
two years more, and, just as the clock 
about to strike, and the ten years to expire, lie 
suddenly woke up at the last moment and 
brought the present action. Although the 
l^al prescrij^on has not been aoquirsd, I 
have no hesitation in saying that the fiucts I 
have mentioned have had great wd^t vMt 
me. 

The next point is whether this lady hShed 
to ratify the deed of 1846. Time Iaa 
almost ratified it for her, but die also took 
steps for this purpose when she transfemd 
the £2000, due her under it, to J. Bte. lionus 
in March, 1853. Supposing this transfer 
efiecled by firaud, iheie is noevidenoe to satisfy 
the Court that it vitiated the ratification. But 
there is more in this case touching the fraud. 
Mr. Lionais, after he had made the purchase, 
seems to have been dissatisfied with it, and 
called upon Mr. and Mad. Regnier to take 
bade the property — ^the very property which 
it is pretended he got into his possession by 
conspiracy with the profligate husband. I 
have to look at this declaration of his wiah, 
and see whether he was sincere in it, or whe- 
ther, as the plaintiff pretends, he merely did 
this to cover up a transaction which he was 
afiraidwas not all right I cannot lookmto 
hidden motives. Mr. Lionais may possibly 
be a man of such consummate rascality as to 
act thus, but there is no evidence to warrant 
such a conclusion. But he did more^ he 
brought an action to have the deed set aside, 
and invoked as a nullity that Madame Regni^, 
in becoming a party to the deed of sale^ neglec- 
ted to comply with the provisions of the law, 
which required that a married woman, who 
wished to dispose of her immoveable property, 
should first appear before a judge and state that 
she freely consented to the sale of the property. 
Mr. and Mad. Regnier a^ieared in the suit, and 
allowed the cause to stand. In the meaaftine 
a law (12 Vic, Cap. 48) was passed, which de- 
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dflnd deods which had been 6X60iitod with> 
oai this fi>Tiii»l]lj, to be peribotiy yalid, and 
thoB Mr. liiHiaat' oaue of aotioQ Ml to the 
groand, and he die^ontiiiaed hia aetum. The 
Court BOW comee to the question of Jeiion. On 
thiapointy the two questions are^ what was the 
cooaideritio&i and what was the yalne of the 
pcop^Ttf when it was sold ? The consideration 
wss estimated at £4,600; but, owing to the 
kn|^ of time that has elapsed, it is irapos- 
sibJe £)r the Court to form any definite oonclu- 
sionfnHn the evidence as to the value of the 
proper^ when it was sold. Here again it is 
th«ftalt of the plaintiff that so longaperiod 
bsa el^ised. It is impossible, therefore, to 
Bet the deed aside on the ground of lesion. 
Next, it is important to look at the considera- 
tion given hj Mr. Lemoine. He purchased 
K«d. B^pxier'a rights to have the deed set 
aode^ lor £10t5, eight years after the execu- 
tion of the deed. This shows that he did not 
look upon the speculation as a very sure one. 
On the merits, then, the action must be dis- 
mifised. There are also technical difficulties 
which would have required to be removed, had 
the Court taken a different view of the case. 
The first is, that there are three or four par- 
ties interested in the cause who have not been 
hrought into the record. The second is, that 
the heirs of Mr. Reguier have not been repre- 
KDted. In this particular the Court has an 
important {nece of evidence. Mr. Begnier 
tnnBferred his rights under the deed of 
1846 to one of the most honorable men in 
the country, of the highest character and 
position 1 1 Surely, then, there could have been 
no fraud connected with this deed, or this gen- 
tleman would not have had anything to do 
with the transaction 1 1 There is, lastly, a plea 
of drottt UHgieux. There cannot be the slight- 
Mt doubt that Mr. Lemoine, in purchasing 
Vad. Begnier's rights to have this deed set 
ude, purchased a draU HHf^Uux. With 
ont wishing to stigmatise the transaction, 1 
mnat state that this is beyond any doubt. As, 
Werer, the Court has decided, on the merits, 
that the plaintiff really acquired no rights at 
aU, Mad* Begnier having herself no right to 
l^ve the deed set aside, it is unnecessary by 
the judgment to pconoance upon the pl«a of 



The following is the reooided judgment. 

'The Court having heaid, Ao., without adju* 
dioating upon the defendants' plea of litigious 
ri^ta {draUi UHffiei»x)f save and exoept in so 
fiur as the same is adjudged upon and disposed 
of by the following judgment upon the merits 
of this cause ; and proceeding to render its deci- 
sion upon the law and the iiftcts as presented 
f<» deliberation and final judgment thereon. 

Considering that the plaintiff hath not by 
his aetioQ assigned and brought into the record 
of his demand, all the parties interested in the 
issue and decision of this cause; and partlou- 
larly among others, that he has not assigned 
and brought into the case, the heirs or repre- 
sentatives of Madame Monaique^ mentioned 
in the deed of sale and cessi<m of rights of the 
30th of October, 1846, as a party to the same, 
in whose fikvour the payment of a lifo-rent was 
stipulated in and by the said deed; Jean 
Baptiste lionais and Dame Henriette Moreau^ 
wife of the defendant, and separated firom him 
as to property, both of whom have become 
and are pecuniarily interested in the result of 
this suit, in the manner and form, and to the 
extent shown and stated in the {headings and 
testimony adduced ; the Seigniors of tiie Fief 
Lagauohetidre and the Seigniors of the Island of 
Montreal, parties interested in certain sums 
for the commutation of the lands in question 
in this cause ; and, lastly, the heirs or repre* 
sentatives of the late Augusts Regnier, co- 
vendor with his wifo. Marguerite Boy, in 
the deed of sale of the 30th of October, 1846. 

Seeing that ten years, less one day, were 
allowed to elapse between the date and execu- 
tion of the deed of sale to the defendant last 
above mentioned, and the institution of the 
present action *, and that the plaintiff, after he 
had acquired the alleged rights of Madame 
Regnier to have the deed of the 30th of Octo- 
ber, 1846, annulled and set aside on the 
grounds of fraud and 2M>fi, allowed more than 
two years to elapse without taking legal pro> 
ceedings to that effect against the said defend- 
ant, who for a period of ten years, less one di^, 
had remained in peaceful and undisturbed pos. 
session of the property in question in this 
cause^ and hath during that period in good 
fluth made great, extensive and valuable im- 
provements and ameliorations toand upon the 
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same; and althou^ such a poaseasion be not 
a legal ground of defence to the present action, 
yet from it results a presumption ofgoodfiiith 
on the part of the defendant^ which cannot 
be disregarded in the decision of this cause ; 
and in view of the equity of the case, this fact 
can in no wise aid the pretensions of the 
plaintiff. 

Considering that by the terms and stipula- 
tions of the contract of marriage between 
Auguste Begnier and Marguerite Boy, execu- 
ted at Montreal by and before notaries, the 6th 
of July, 1835, Auguste Regnier and Marguerite 
Boy, fdture husband and wife, notwithstand- 
ing the express exclusion of the legal commu- 
nity,did agree to and with each other,, that there 
should be a conyentional and partial commu- 
nity, (tifi« comimmcBuU conoentionnelle ei par- 
UeUe), existing between them, and that this sti- 
pulation, in all respects legal and recognized 
by law, results from the following clause in 
the aforesaid contract of marriage : — '' Ce- 
pendant lea bMfices el augmeaiaUonB appar- 
Uendrani de pUin droit par moiiU aux dU$ 
/uiur$ ipaux, ei leur sartirantnaiure depropre, 
et aux Uurs de leur esioc c&U et Ugne," 

Seeing that by the contract of marriage afore- 
sud, between the parties aforesaid, there is to 
be found no stipulation whereby the future 
husband and ?nfe should enjoy and appropri- 
ate the rents, issues and reyenuee of their 
respective properties separate and apart, and 
consequently that such rents, issues and rere. 
nues fall into and become a part of the afore- 
said conventional and partial community; 
and considering that on the lith of July, 1835, 
Auguste Begnier and Marguerite Boy were 
married under the operation of the above recit' 
ed clause in their contract of marriage ; and 
whereas, in and by a certain deed of sale and 
transfer, executed before notaries, on the 18th 
of April, 1838, one Chamilly De Lorimier, and 
his wife, Christine Bachel Cadieux, sold and 
transferred to Auguste Begnier and to Margue- 
rite Boy, his wife, all the rights and claims 
they might have against one L^on Pinson- 
neault, in regard to certain sales of real estate, 
which three of the children of the late Pierre 
Cadieux had before that time madetoPinson- 
neault, of their share and shares in the half of 
the Cadieux £um, and which is in question 



in this cause; which rights and claims had 
previously been transferred to De l^tninitmr 
and wife, the other heirs Cadieux. 

And whereas, under and by virtue of ihe 
last mentioned deed of sale, the aforesaid Au- 
gusts Begnier and his wife became pfrofmetozB 
of the consideration money and the balances 
thereon of the sales, made by the heirs Cadieux 
to Pinsonneault, and thereby acquired the 
right to claim from Pinsonneault the price of 
three-fourths of the Cadieux fium, by them 
sold as above mentioned to Pinsonneault, and 
also the right to enforce a recision of these 
sales in default of payment of the purchase 
money by Pinsonneault. 

Seeing that the purchase money on these 
several pales thus acquired by Auguste B^ 
nier and his wife, from Chamilly De Lorimier 
and his wife Christine Bachel Cadieux, con* 
stituted an increase and augmentation of 
their property (/wrent des binifices et augmen- 
tations) in the terms of their contract ci mar* 
riage, and were made and realized during their 
marriage, and as such fell into the oonven* 
tional and partial conmiunity existing between 
Bonier and his wife. 

Considering that by the deed of sale and 
transfer of the 30th of October, 1846, executed 
before notaries, and whereof the recision is 
sought by the present action, on the ground 
of fraud and Usion, Begnier and his wife sold 
to Lionais, the defendant, among other pro- 
perties, real and personal, the aforesaid 
balances of consideration money by them 
acquired from Chamilly De Lorimier and 
wife, and which balances formed a part of the 
conventional and partial community existing 
between Begnier and wife, and of which Beg* 
nier, as her husband, was the chief and head. 

Seeing that by the deed of sale and transfer 
of the 30th of October, 1846, Begnier and wife 
sold to the defendant certain real estate, which 
had fftllen into and become part of the con- 
ventional and partial community existing 
between Begnier and his wife. 

Considering therefore that the deed of sale 
of the 30th October, 1846, was made by Beg> 
nier and his wife to Lionais not only as 
persons separated as to property, but also as 
commune en biene, under the paxtial commu- 
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iiitj ^TJRtiTig between them^ and to the extent 
of that oomnranitj. 

And whereas the eontrt UHre of the 30th 
October, 1846, entered into between LionaiB 
and Madame Begnier, was so made and exe- 
cuted to settle and determine definitirely the 
unoont and share of pnrchase money, payable 
to Madame Begnitf by Lionus, under and by 
▼iitue of the deed of sale of the 30th October, 
1846, which was fixed in and by the said 
amtrt Idtttj at the sum of £4,600. 

Seeing that the eowtrt leUre of the 3rd of 
Norember, 1846, entered into by and lietween 
lionais and Augoste Begnier, had for its object 
to settle and determine, as far as possible, the 
ihare and amoant which should become pay- 
able to Bonier for his interest in the proper- 
ties, credits and rights sold and transferred 
by the deed of sale of the 30th October, 1846, 
but that from the nature of the stipulations, 
aad the then undetermined and eventual cha- 
rader of the consideration, it was and is diffi- 
cult, if not impossible, to determine what . 
amoant Lionais undertook and promised to 
pay Bonier. 

Considering that the eontre lettre of the 3rd 
of NoTember, 1846, between Begnier and Lio- 
nais, for the reasons above assigned, was not 
illegal, or injurious to Madame Begnier sinter 
ests, nor did the same in any way vitiate, or 
render illegal, void or voidable in law, the 
authorization by Begnier of his wife in the 
deed of sale of the 30th of October, 1846. 

Seeing, moreover, that it does not result 
finom the evidence adduced by the plaintiff, 
that the defendant, Lionais, either alone or in 
concert and confederacy with others, practised 
or employed any menaces, threats or violence, 
in Older to obtain the consent of Madame Beg- 
nier to the deed of sale and transfer to Lionais, 
ofthe 30th October, 1846. 

Seeing that the plaintiff hath not establish- 
cd, by legal and sufficient evidence, any acts 
of fraud, deception or surprise, alleged and 
pretended in and by his declaration, to have 
been employed or practised by Lionais, in 
'cferenoe to the deed of sale and transfer of 
tbe 30th October, 1846, but on the contrary 
the &ct8 proved establish that the parties to 
^deed, and particularly Madame Begnier 
M her husband, acted freely and without 



coercion and restraint, and with full know- 
ledge of the fiicts, and that in so far as regards 
the defendant Lionais, there is' no proof of 
surprise or coercion practised by him. 

And seeing, moreover, that Madame Beg- 
nier entered into and executed the said deed, 
after full deliberation, was aided by the ad- 
vice of relatives, and proceeded upon the 
counsel and advice of eminent lawyers of great 
experience, and holding a high character and 
position in their profession. 

Seeing, besides, that it clearly results from 
the testimony adduced, that the defendant 
Lionais, by divers acts and proceedings sub- 
sequent to the date of the deed of sale of the 
30th Oct., 1846, and which deed the plaintiff 
now seeks, by the present action, to set asidey 
and cause to be rescinded, npon the grounds 
of fraud and Usion, had manifested his desire 
that the said Begnier and wife should volun- 
tarily annul and rescind the said deed, and 
retake the property to him sold and transferred 
by said deed, and that such re^transfer should 
be made, as proved by the express offers of 
the said Lionais, upon terms at once liberal 
and easy for the said Begnier and wife. 

Considering that Madame Begnier, with the 
consent and legal approbation of her husband, 
on several occasions and by various deeds, 
subsequently ratified and confirmed the said 
deed of sale of the 30th Oct., 1846, and par- 
ticularly by the deed of the 26th June, 1849, 
nearly three years after the execution of the 
said deed, whereby Madame Begnier granted 
to the defendant, Lionais, a considerable delay 
for the payment ofthe sum of £2000, part of 
the purchase money due and payable to her, 
under and by virtue ofthe deed of sale of the 
30th October, 1846, and also by the deed of 
transfer dated 3l8t March, 1853, nearly seven 
years after the execution of the deed of 30th 
Oct., 1846, whereby Madame Begnier trans- 
ferred the aforesaid sum of £2000 to one Jean 
Baptists Lionais. 

Considering that it is not competent for this 
Court, in view of the parties to the present 
action, of those interested, but who are not 
parties to the same, to enquire into and adju- 
dicate upon the legal effect and validity of 
acts in which third parties, but who are not 
impleaded in this causey have or have had any 
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pecuniary intereet or liability. 

And whereas, in addition to firaud, violence 
and surprifle employed by Ltonais in obtain- 
ing the sale and transfer to him of the 30th 
Oct, 1846, it is alleged and contended, that 
the defendant, Lionais, acquired the properties 
enumerated and described in the deed of 30th 
Oct., 1846, for a price less by one-half of its 
real value; that he was guilty of a fraudulent 
deception as to the price and consideration to 
be paid for said property, i. e. lition against 
Regnier and wife, the Court, after careful con- 
sideration of the evidence adduced on the part 
of the plaintiff and defendant, which testimony 
is of the most contradictory and conflicting 
character as to the value, on the 30th Oct., 
1846, of the property sold to Lionais ; and after 
mature reflection upon the nature of the cre- 
dits transferred, doth declare and adjudge that 
the alleged Unon is not proved, and that the 
deed of sale of 30th Oct., 1^6, cannot be 
legally rescinded and annulled, upon the proof 
adduced in support of this pretension of the . 
plaintiff, inasmuch as it is manifest that the 
neglected and abandoned condition of the real 
estate at the time of the aforesaid sale, the 
unforeseen and advantageous changes which 
have occurred since that date, and ameliora- 
tions since then by the defendant, the doubtful 
and precarious character of the credits trans- 
ferred, render it difficult, if not impossible, 
now, and in the present case, to establish, by 
legal and sufficient proo^ the real value of the 
property transferrel to Lionais at the time of 
such sale and transfer; and seeing that without 
such proof it is not competent for this Court to 
annul or rescind the aforesaid deed upon the 
ground of If sum. 

Considering, moreover, that it is difficult to 
determine what was the real amount of the 
consideration which the defendant undertook 
(o pay to Regnier and his wife, from the pecu- 
liar nature as regards Regnier* s share, and 
also because a portion of the price to be paid 
was of an aleatory character. 

Seeing, moreover, that it appears, by the 
evidence adduced, that the plaintiff, Lemoine, 
himself paid only the sum of £1075 for the 
share of Madame Regnier, that is to say, for 
more than one-half of the property sold and 
transferred to Lionais by acie of 30th Oct., 



1846, the restitution of iHiich is soaghtby the 
present acti<», and for which share LiooaiB, 
eight years previously, undertook to pay 
Madame Regnier the sum of £4500. Con- 
sidering that for theee reasons, and for otben 
above assigned, the present acticm cannot 
be maintained, nor the deed of 30th Oet^ 
1846, rescinded and annuUed, the Court hath 
dismissed and doth hereby dismiss the preeeat 
action with costs.*' * 

Fleming^ for the plaintiff. Bamardf emut- 
sel. 

Lebktne S Cauidyj fat the defendant 



RECENT ENGLISH DECISIONS. 

HOUn OF LORDS. 

OoTporaUon — I\AUc Improvements. — 
Where persons have special powers conferred 
on them by Parliament for effecting a par- 
ticular purpose, they cannot be allowed to 
exercise those powers for any purpose of a 
collateral kind. Therefore, a company authc 
rized (making due compensation) to takeoom- 
pulsorily the lands of any person for a definite 
object, may be restrained by injunction from 
any attempt to take them for another object. 
Ocdlowcty V. Mayor cmd ChmmondUjf of 
London, Law Rep. 1 H. L. 34. 

Parol Agreement — Tenancy. — ^If a stranger 
begins to build on land supposing it to be hia 
own, and the real owner, perceiving his mis- 
take, ' abstains frx>m setting him right, and 
leaves him to persevere in his error, a Court 
of Equity will not afterwards allow the real 
owner to assert his title to the land. But if a 
stranger builds on land knowing it to be the 
property of another, equity will not prevent 
the real owner frt)m afterwards claiming the 
land, with the benefit of all the expenditure 
upon it. So, if a tenant builds on his land* 
loid*s land, he does not, in the absence of spe- 
cial circumstances, acquire any right to pre- 
vent the landlord from taking poeeeasion of 
the land and buildings when the tenancy has 
determined. Bamsden v. Dysonj Law Rep. I 
H. L. 129. 



• The case is now before the Court of Appeali. 
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AUTHORITY OF COUNSEL. 

The case of Strauss r, IVaneis, Law Rep. 
1 Q. B. 379, is of considerable interest to the 
profession as a decision upon the powers of 
counsel in condacting trials. The point held 
vns that '' it is within the general authority 
of counsel retained to conduct a cause to con- 
sent to the withdrawal of a juror, and the 
compromise being within the counsePs appar- 
ent authority, is binding on the client not^ 
withstanding he may have dissented, unless 
this dissent was brought to the knowledge of 
the opposite party at the time." The action 
Tpas brought against the defendant, as pub- 
lisher of the AthauBumf tor an alleged libel 
contained in a criticism on a novel of the 
plaintiff, styled The Old Ledger. The criti- 
cism was as follows: — " Our first impression 
OQ opening this production was that so many 
italics and inverted commas were never con* 
grated into the same space before ] our last 
on closing it is that it must be the very worst 
attempt at a novel that has ever been perpe- 
trated. It cannot even claim the utility of 
an opiate : its inanity, self-complacency, vul- 
^rity, its pro&nity, its indelicacy (to use no 
stronger word), its display of bad Latin, bad 
French, bad German, and bad English, its 
perpetual recurrence of abuse, or, as the 
author more euphemistically expresses it, 
' slightly digressive reflections' on great men, 
living and dead, and wholly unconnected with 
the subject, — all make the reader more indig- 
nant than weary, and how much this means 
can only be conceived by an operation which 
few are likely to attempt, and fewer still to 
achieve, that of reading the book." The plea 
was, " not guilty." 

At the trial before Erie, C. J., Mr. Serjeant 
Ballantine, for the plaintiff, simply put in the 
article in question, and proved that it had 
reference to the plaintiffs novel. Mr. Haw- 
kins, Q. C., for the defendant, read various 
Paragraphs from the novel, which he con- 



tended fUlly justified the criticism. While he 
was addressing the jury Mr. Ballantine inter- 
posed, and a juror was withdrawn by consent, 
of which course the Chief Justice expressed 
his approval. The plaintiff subsequently 
moved to set aside the compromise, and for a 
new trial, on the ground that the withdrawal 
of a juror was against his express wish. The 
judges, however, were all of opinion that the 
application must be refused. Blackburn, J., 
remarked: — " Mr. Kenealy (the plaintiff's 
counsel) his ventured to suggest that the 
retainer of counsel in a cause simply implies 
the exercise of his power of argument and elo- 
quence. But counsel have far higher attri- 
butes, namely, the exercise of judgment and 
discretion on emergencies arising in the con- 
duct of a cause, and a client is guided in his 
selection of counsel by his reputation for 
honour, skill, and discretion. Few counsel, 
I hope, would accept a brief on the unworthy 
terms that he is simply to be the mouthpiece 
of his client." Mellor, J., expressed a simi- 
lar opinion, observing that '' no counsel, cer- 
tainly no counsel who values his character, 
would condescend to accept a brief in a cause 
on the terms which the plaintiff's counsel 
seems to suggest, viz., without being allowed 
any discretion as to the mode of conducting 
the cause. And if a client were to attempt 
thus to fetter counsel, the only course is to 
return the brief. I am quite sure no such 
limitation of authority was consented to by the 
counsel on the present occasion ; and I think 
the power to withdraw a juror is strictly within 
the limits of the conduct of the cause. 
Nothing can be more to the advantage of a 
client than that the counsel should have the 
power to enter into a compromise of this kind, 
when he finds his own case become desperate, 
or an overwhelming case made by his adver- 
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RETAINERS. 



We copy below a singular correspondence 
which appeared in the IHrneSy between Messrs. 
Shaen and Roscoe, solicitors to the Jamaica 
Committee, and Mr. Coleridge, Q. C, with 
reference to the retainer accepted by that 
gentleman, but objected to by Mr. Rose, repre- 
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senting Mr. Eyre. Howeyer flattering to Mr. 
Coleridge to have both parties competing for 
his services, it can hardly be palatable to him 
to be dictated to, as he appears to have been, 
by the Attorney General. The first letter was 
addressed by Messrs. Shaen and Boscoe to 
Mr. Coleridge : — 

"8, Bedford-row, Nov. 2. 

''Dear Sir, — ^In reference to the objection 
which has been taken by Mr. Rose to the 
retainer which we have left with yon on behalf 
of the Jamaica Committee, we, of course, have 
no wish to take any opinion or decision except 
your own ; and in reference to it we venture to 
submit that the Jamaica Committee, as is 
well known from its advertisements and other 
printed papers, consists of Messrs. J. S. Mill, 
M. P., P. A. Taylor, M. P., treasurer, F. W. 
Chesson, hon. secretary, and others ; and that 
if they are incapable of retaining counsel, it 
must, of course, be upon grounds equally 
applicable to all other voluntary societies. 

'' As a matter of fact such societies have 
been constantly in the habit of tendering 
retainers, which have been as constantly 
accepted and acted upon by counsel for many 
years. Some months ago Mr. E. James, 
Q. C, M.P., and Mr. Fitzjames Stephen 
accepted retainers on behalf of the Jamaica 
Committee. It is, perhaps, not altogether 
immaterial that in this particular case, after 
we had left the retainer at your chambers, a 
correspondence ensued in reference to it which 
resulted in a note from yourself, intimating 
that you accepted the retainer. 

« As a matter of reason it is frequently 
quite as important to a voluntary association 
to retain the services of counsel as to a cor- 
porate body or an individual. It is unneces- 
sary to do more than refer to the litigation 
which has of late years been becoming more 
and more frequent and important, connected 
with provisional committees for the forma- 
tion of jointrstock companies. In Chancery, 
indeed, voluntary associations are every day 
parties to litigation, as they are also as indi- 
vidual members in the courts of common 
law. We happen at the present moment to 
be engaged in a case of considerable import- 
ance in Chancery, in which the Bishop of 
Natal is plaintiff, while the defendants are the 



Council of the Colonial BiBhopric Fund, a 
voluntary body without any incorporation or 
legal staiua to distinguish it from the Jamaica 
Committee. 

'' If the objection is good, it is good against 
all voluntary associations, and this would, in 
fact, outlaw all societies for the promotion of 
literature, science, and the fine arts, and all 
clubs, and all the numerous societies which 
are formed for the expre» purpose of enforcing 
certain branches of the law, such as the society 
for the Suppression of Vice, for the Preven- 
tion of Cruelty to Animals, the Society for the 
Protection of Women, Ac. 

'^ Should you deem it advisable that the 
question shall be submitted to the Attorney 
General, we shall be glad if you will kindly 
lay before him this letter as what we have to 
say on the subject. 

We are, dear Sir, yours faithfully, 
« Shasv & RoscoK." 

To this letter Mr. Coleridge replied as fol- 
lows : — 

" Westminster Hall, Nov. 3. 

" Dear Sirs, — ^I consider your retainer bind- 
ing, and, for my own part, think there is 
nothing at all in Mr. Rose's objection. I shall 
take no steps in the matter, but if I am told 
by the Attorney-General that I am bound as 
a matter of professional rule to act for Mr. 
Eyre, of course I must do so. I can hardly 
conceive he will tell me so^ and I shall not 
myself ask htm any questions. Why, under 
the circumstances, it is thought the least worth 
while to contest the matter I cannot under- 
stand ; but that is no concern of mine. 

Believe me to be, your faithful servant, 

" J. D. COLEBIDOI." 

On learning the decision of the Attomej- 
General Mr. Shaen wrote the following letter 
to Mr. Coleridge : — 

"November 10. 
"Dear Sir, — ^The Attorney-General has 
stated it to be his opinion that the retainer of 
Mr. Rose does, and that the retainer of my 
firm does not, prevail. I took the liberty of 
requesting the Attorney-General to let me 
know the grounds of his opinion, but he 
declined to do so, saying that such a course 
was not usual. 
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''If joa eondder jourself bound b/ this 
opimon I most of course submit, but I re- 
epectfull J protest, on behalf of my clients, that 
thej ought not, upon unexplained and tech- 
nical grounds, to lose the benefit of a retainer 
which has been given and accepted in good 
iaith. I have always understood that the rela- 
tions between counsel and client were founded, 
not upon any law of contract, but upon an 
honourable understanding, and that the eti- 
quette of the Bar, which, I presume, regulates 
the practice as to retainers, was designed only 
to protect counsel from conduct unbecoming 
gentlemen. If I am right in this, I venture 
to submit that the retainer which was given 
in the case by my firm forms an honourable 
understanding which cannot be upset by the 
offer of a retainer which is substantially that 
of another committee, who have already 
requested you in vain to lend them the support 
of your name. If my retainer is to be upset 
on account of any peculiarity in its wording, 
then in the name of the profession I protest 
against the introduction or the maintenance of 
UDpublished teshnical rules upon a subject in 
which they are unnecessary, and for which 
they are unfitted. If my retainer is to be upset 
on the ground that such a body as the Jamaica 
Committee is unable in any form to retain 
counsd, then in the name of the general public 
I protest against a doctrine which rests 
upon no intelligible grounds, which if enforced 
universally would practically outlaw vast 
Qumbers of associations formed to promote 
the best interests of society, and which is in 
fact violated by the every day practice of the 
leaders of the profession. 

" I am, dear Sir, yours faithfully, 

« William Sham." 

Mr. Coleridge replied as follows : — 

"The Athenaeum, Nov, 12. 
"Dear Sir,— I regret the decision at which 
the Attorney-General has arrived, but you will 
remember I told you some time ago that, 
whatever his decision, I should feel myself 
bound by it, whether I agreed with it or not. 
I must adhere to that determination. I cannot 
aet myself against the authority of the head of 
the Bar in a matter as to which he is the recog- 
nized judge. I hope you will see, as plainly 



as I do, that it is really of extremely little 
consequence. 

" Believe me to be your faithful servant, 

" J. D. COLKRIDGB. 

" Messrs. Shaen and Roscoe." 
LEGAL EXPENSES IN ENGLAND. 

To the Editor of the Lowcr Caxada Law 

Journal. 

Sir, — I enclose you, 1st, a communication to 
the TimUf showing the cost in England of dis- 
tributing a small sum of money among clai- 
mants. In Lower Canada the same distribution 
would cost less than half the " Fees of taxa- 
tion of costs" stated in this communication. 

I also enclose a Law Report from the same 
paper. Knight v. Wheeler. 

From this you will see that, besides two 
sets of Solicitors, four eminent Counsel are 
engaged towards settlement of a disputed 
account of twenty-two pounds odd. The costs 
on both sides in that case, I am assured, 
would amount to upwards of a hundred and 
fiily pounds. In Lower Canada such a case 
would be disposed of at costs, on both sides, 
after full contestation, of forty dollars. 

To the Editor of the Tim€8. 

Sir,— As you inserted a letter in I%e 2Vm<ff 
of this date, relating to an estate in bank- 
ruptcy, I shall be glad if you can find space 
for the subjoined statement, as such an exam- 
ple of the mode of realizing estates under our 
present laws in Chancery will, I also think 
be of service to the public, by calling the 
attention of the legal authorities to the subject. 

Statement of the accounts, showing the 

result of a Chancery suit just concluded : 

Receipts. 
Proceeds of the sale of real estate 
and investments of the dividends 
by the Accountant^Gcneral in 
Chancery £717 3 10 

Payments. 
Plaintiff's solicitor's 

costs £449 14 2 

Defendant's solicitor's 

costs 234 8 4 

£684 2 6 

Fees of taxation of 
costs 18 5 

702 7 6 

Leaving a balance of. £14 16 4 

I remain. Sir, yours obediently, 
Canonbury, Islington, Dec. 11. J. A. 
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SECOND COURT. 
{Befcre Mr, Justice Eeatiko and a Common 

Jury,) 

KKIGBT V. WHEELBB. 

Sir R. P. Collier, Q.C., and Mr. R. E. Turner 
were counsel for the plaintiff; Mr. M. Chambers, 
Q.C., and Mr. J. 0. Griffits for the defendant 

This was an action to recover £22 and some 
odd shillings for laying some paving-stone in 
front of the defendant's house in the course of 
the year 1866. 

^ The plaintiff was described to be a surveyor 
at Mile-end, and the defendant is a banker and 
brewer at High Wycombe, and the only ques 
tion was whether the defendant was personally 
liable, or whether the work was done for the 
Paving Commissioners of the town of High 
Wycombe. 

The jury returned a verdict for the plaintiff 
lor £20 188. 

A gentleman died here lately. Copy of his 
will was sent to England to be registered, in 
order to letters of administration of personal 
property there being obtained for my client, 
the executor and administrator named in the 
will. Such letters have been obtained, of 
course; but in addition to £116 17 8to the 
Proctor at Doctors Commons, [in which, how- 
ever, was comprehended £50 for stamp duty,] 
my client had to pay £25 18 8 sterling to 
Solicitors ! All done in this case would have 
been done in Lower Canada for twelve pounds 
ten, or under. To be priest-ridden is bad, to 
be law-ridden is as bad. John Bull is very 
patient, evidently, or he would reform his 
lawyers' bills. We, in Canada, have some 
things to be thankftil for. 

Yours, 

AN ADVOCATE. 
Montreal, January 4, 1867. 

[In looking over English law reports, Uie 
reader is constantly struck with the vastness 
of the sums incurred as costs. Thus, to take 
one instance out of many, in Wentworth v. 
Lhydy p. 280 of Weekly Notes for 1866, a 
question came up whether the taxing-master 
was right in disallowing an item of £72, ($350) 
being a charge at the rate of fourpence per 
folio, by a Solicitor, for reading certain depo- 
sitions taken before a special examiner in 






AustraAia. The master had allowed a sni& 
of £2i^2 for preparing briefe of the same depo- 
sitions. The Master of the Rolls thought that 
the Solicitor was entitled to some payment ibr 
reading them, but he reduced the item to £50. 
As t4> the £292 for preparing briefe, << that 
was the ordinary charge 1" 

While upon this subject, it may be inteiest^ 
ing to copy here a rather severe sketch by Bui. 
wer, which recently appeared in Blackwood. 
We, in Lower Canada, have the good fortune 
not to be subjected to the tedious and degrading 
tariff of charges between solicitor and client 
which Bulwer satirises as follows :— 

" The Bn.L of Costs. — ^When men go to law, 
I believe that in general they pay little atten- 
tion to the probable cost of the suit. There 
is a claim to be advanced, or a right to be 
defended, or a demand to be resisted, which 
are quite sufficient to engross all anxiety. 
Once actually engaged in the process, the game 
becomes too absorbing to admit of a thought 
beyond the issue. Gain and (onourpropregei 
inextricably mingled, and the desire to win 
rises to a passion. Tour lawyer is all this 
time not merely your agent, he is your affec- 
tionate friend, your trusted ally and adviser. 
You go to him for counsel and guidance, and 
you go to him besides for encouragement and 
consolation. He is a sort of well of official 
sympathy, of which you drink at all hours, 
happily unmindful the while that every draught 
of the precious spring is noted down with a 
corresponding six-and-eight-pence appended 
to it. 

" The day comes, however, when, victor or 
vanquished, this friend's mission is to cease, 
and his good offices to terminate. Ton know 
that he has done certain things on your 
behalf, and you remember besides, the warm 
interest he has vouchsafed you, the number- 
less little occasions on which he has shown 
consideration for your feelings, and you recall 
small traits of attention, that, coming from a 
class of men the world is so prone to censure 
and sneer at, actually elevate humanity in* 
your esteem. ' If these things can be done 
in the green wood,' say you to yourself, * what 
may not be expected from archdeacons and 
deans?' What a shock then is it to your feel- 
ings, excited as they are, when this man's bill 
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of ooeto oomeB in, and joa find not only are all 
the lonnal interviews between 70U duly 
recorded and estimated, but every chance 
meeting^ every passing rencontre in the street 
or th.e market place, ay, even to little hospita. 
bl« confiUmlations over your own sherry in 
the aiure dimness of your own cuban. There 
they aie,all of them, with the formidable title 
of Consultation," as if that absurd incident 
that ha]^ned to you at Boulogne, or that little 
adventure of yours with the widow in Wales, 
should ever figure in this shape, and come back 
to your mind associated with a demand for 
thirteen-and-fourpence. I know of no bitter 
nesa to compare with the revulsion of that 
moment. Never before has human nature 
appeared to you so mean and so despicable. 
What I you ask yourself, is this the man you 
have been associating with, at such a sacrifice 
to all your tastes and liking ? White baiting 
him at Greenwich, and imposing him upon 
your firiends as a worthy fellow at bottom ? for 
whom you have stooped to what score of mean- 
neasea in apologies for this or that in his 
behaviour? Is this the creature — ^you call 
bim creature now — ^whom you have treated 
as an intimate or an equal ; telling him your 
choicest stories, regaling him with your driest 
amontillado^ and recounting for his edification, 
those litde traits of your early life, which, 
had it not been for the indolence of your dis- 
position, would have, ere this, made you a 
Cabinet Minister or a Lord Chancellor? Is 
this the serpent you have been nursing in your 
bosom ? For a while the whole wide universe 
seems hateful and repulsive^ and you actually 
<lread the commonest intercourse with your 
fellows, lest your passing greeting or your fare- 
well rise against you in siz-and-eightpences." 

RECENT ENGLISH DECISIONS. 

HOUSK OF LOBDB. 

OotycraUon-^DamoffeB, — ^The principle on 
which a private person, or a company, is lia- 
ble far damages occasioned by the neglect of 
servants, applies to a corporation which has 
been entrusted by statute to perform certain 
works, and to receive tolls for the use of those 
works^ although those tolls, unlike the tolls 



received by the private person, or the com- 
pany, are not applicable to the use of the 
individual corporators, or to that of the cor- 
poration, but are devoted to the maintenance 
of the works, and, in case of any surplus exist- 
ing, the tolls themselves are to be propor- 
tionably diminished. Mersey Docks Trustees 
V. CUbbSf Law Rep. 1 H. L. 93. 

Ripcarian OwnersMp'^Akeiu of a running 
Stream, — ^The soil of the aiveus is not the com- 
mon property of the respective owners on the 
opposite sides of the river; the share of each 
belongs to him in severalty, and extends usque 
ad medium JUum aqua; but neither is entitled 
to u^ it in such a manner as to interfere with 
the natural flow of the stream. A fence or 
bulwark on the bank is allowable; but the 
alMxa is sacred. Any encroachment by one 
proprietor may be resisted by the other; and 
the onus of proving that the act is not an 
encroachment falls on the party doing it, who 
is|?rtm4/aae held responsible. Mere appre- 
hension, without some show of injury, will 
not ground a complaint; but it is not neces- 
sary to obtain or to be guided by scientific 
opinions. Per Lord WesHb/wty: — This deci- 
sion establishes the important principle, that 
an encroachment on the ailioeuM of a running 
stream may be complained of, without the ne- 
cessity of proving that damage has been sus- 
tained, or is likely to be sustained.. Bickett 
V. MorriSf Law Rep. 1 H. L. Sc. 47. 

W%Ur^Q\flj original and substUutumaL — 
A testator devised his estate and effects to 
trustees to pay the proceeds to his wife for life, 
and " after her decease, to distribute and divide 
the whole, Ac., amongst such of my four ne- 
phews and two nieces" (naming them) '< as 
shall be living at the time of her decease ; but 
if any or either of them should then be dead, 
leaving issue, such issue shall be entitled to 
their father's or mother's share" : — Held, that 
« issue" here meant children ; and that the 
words, '< should then be dead leaving issue,'' 
meant, should before then have died leaving 
issue. 

Three of the nephews died in the life-time 
of the testator's widow, two of them without 
ever having had a child, one of them leaving 
a daughter. This daughter, likewise, died 
before the widow : — Held, that the gift to the 
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children was original, not sabstitutional, and 
that this daughter, upon her father's death, 
took a vested interest in the share which, ifhe 
had survived, he would have taken. The fitct 
that the gift to the parent was contingent did 
not affect the nature of the gift to the issue, 
which was an independent bequest. Jfor^tn 
V. Holgaie, Law Rep. 1 H. L. 176. 

PBIVT COUNCIL. 

Practice — Apptal. — Special leave to appeal 
granted, notwithstanding that no application 
had lieen made for such leave to the Court 
below : upon the allegation, that though the 
amount decreed was much undec the appeal- 
able value, the original demand being neces- 
sarily limited by the jurisdiction of the Court 
in which the suit was originally instituted, yet 
the subject matter at issue exceeded in value 
the appealable amount. MuiusawmyJagaoera 
Yettara Ncdker v. Vencatoiwara Yettui, Law 
Eep. 1 P. C. 1. 

Insolvency — PartnerMp-^JAahility of New 
Firm for debts of OW.— R., P., and R., part- 
ners in business, and dealing with F. S. & 
Co., took T. and S., clerks in their employ- 
ment, into partnership with them. The part- 
nership was constituted by deed, to continue 
for three years ; and a balance sheet, showing 
the liabilities and assets of the existing firm, 
was drawn up and admitted by all the part- 
ners. The new firm continued to trade, up to 
the period of its insolvency, upon the same 
footing and with the same books as the old 
firm — no distinction being made in their pay- 
ments, or balances, or between the debts or 
assets of the new, or what was the old firm. 
F., S. & Co. continued to deal with the new 
as they had done with the old firm. R., F. & 
B. having become insolvent, F., S. & Co., 
creditors to a large amount, proved against 
the estate of the new firm. R. and B., also 
creditors of the new firm, proved against their 
estate : and sought to expunge the proof of F., 
S. ft Co., on the ground that their debt having 
accrued previous to the new partners being 
taken in, was due firom the old, and not from 
the new firm : — Beld, by the Judicial Com- 
mittee (affirming the judgment of the Supreme 
Court of Victoria), that there was sufficient 
proof in the dealings and transactions of the 



several parties, to show thai the new firm on 
its formation adopted the liabilities of the old 
firm, and that F., S. & Co. had consented to 
accept the liability of the new firm, and to 
discharge the old firm, their original debtors. 
The Act 5 Vict., No. 17 (the principal In- 
solvent Act of the colony of Victoria), sec. 39, 
enacts, 'Uhat any creditor who shall have 
or hold any security or lien upon any part of 
the insolvent estate, shall, when he is the peti- 
tioning creditor, be obliged upon oath, in the 
affidavit accompanying the petition, and whea 
he is not the petitioning creditor, in the affi- 
davit produced by him at the time of proving 
his debt, to put a value upon such security, 
so far as his debt may be thereby covered, 
and to deduct such value from the debt proved 
by him, and to give his vote in all matters 
respecting the insolvent estate as creditor only 
for the balance, ftc. And in case any creditor 
shall hold any security or lien for payment of 
his debt, &c., upon any part of the said estate, 
the amount or value of such securify or lien 
shall be deducted from his debt, and he shall 
only be ranked for, or receive payment of, or 
a dividend for, the balance after such deduc- 
tion." Heldf that this enactment does not 
destroy the distinction between the joint and 
separate estate of an insolvent, so as to com- 
pel a creditor, holding a mortgage security on 
the separate estate, to estimate and deduct its 
value, before he can be allowed to prove 
against the joint estate. Eoife and The Bank 
of Australasia v. Flower, SaUing A Cb., Law 
Rep. 1 P. C. 27. 

Yict-AdmxnAiy Court — Appeal to Privy 
CbunoZ.— Sec. 23 of the 26 & 27 Vic, c. 24, 
which limits the time for appealing firom the 
Vice- Admiralty Courts abroad to six months, 
vests, by the same section, a discretion in the 
Judicial Committee to admit an appeal not 
withstanding six months have elapsed. Cir- 
cumstances showing that there was no wilful 
laches in not lodging petition of appeal in the 
Registry of the High Court of Admiralty with- 
in the prescribed time, and that the delay arose 
fVom the parties waiting a decision on a pend- 
ing appeal, which involved a similar question, 
held sufficient for the exercise of the discretion 
vested in the Judicial Committee, to admit an 
appeal under that section, upon payment o 
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theooAtoofthe application, and giving secu- 
rity for farther coets. CaaMonowi ▼. Regmoj 
Law Rep. 1 P. C. 115. 

LeOers Paimi— Prolongation of Term.— To 
entitle a patentee to a prolongation of the term 
of Letters Patent, he must satisfactorily estab- 
lish the amount of his profits. — A patentee 
did not manaiactare or sell the patented arti- 
cle (ship anchors), but granted licenses to 
ironsmiths to manufacture, from whom he 
received royalties. On an application by him for 
an extension of the term of the Letters Patent, 
on the ground of inadequate remuneration, 
the accounts produced of his own expenditure 
in carrying on the patent being unsatisfactory, 
and no accounts given of the profits derived 
by the licensees, a prolongation of the Letters 
Patent was refused ; first, as the patentee's 
accounts were unsatisfactory; and, secondly, 
from the patentee having so dealt with his 
patent rights as to deprive him of the power of 
showing the amount of profit derived from the 
working of the patent. In re Trotman's Pat- 
ent, Law Rep. 1 P. C. 118. 

Sale of HuU of Mtranded Ship by auction 
— Variation ofCohditiona of Sale — Re-sale, — 
Action to recover the difference between the 
original price bid at public auction, and the 
sum realized upon a re-sale, for the hull of a 
stranded vessel, sold by the master and pur- 
chased by the defendant, upon conditions of 
sale, which were appended to the memoran- 
dum of purchase, and signed after the sale by 
the defendant's agent on his behalf; which 
conditions dififered materially from those 
appended to the catalogue of sal^ and which 
were the conditions read out at the auction. 
The defendant paid the deposit upon the 
terms of the conditions of sale read at the auc- 
tion, and took possession of the vessel, with- 
out having any formal transfer made to him. 
The vessel was laden with rice, and was soon 
afterwards, by order of the Board of Health, 
destroyed as a nuisance. The defendant hav- 
ing declined to complete the purchase, the 
vendor resumed possession of the vessel, and 
re-sold it at a loss. The form of the action was 
by libel, according to the R6man-Dutch law. 
The defendant in his answer, among other 
^lefeneesy denied that he had purchased under 



the conditions appended to the memorandum 
of sale, and prayed the dismissal of the action 
with costs ; and in reconvention, for payment 
of the amount of the deposit and damages he 
had sustained, to the amount of £1,000, for 
loss of profits and advantages from the vessel, 
her tackle and implements. The judgment 
of the District Court was in favour of the 
plaintiff, the judge of that Court being of opin- 
ion, that the defendant purchased on the 
conditions of sale appended to the memoran- 
dum of purchase, and that, according to those 
conditions, the plaintiff had rightly resumed 
possession and re-sold the vessel. The Su- 
preme Court (of Ceylon) reversed that judg- 
ment, and ordered judgment to be entered for 
the defendant, being of opinion that the plain- 
tiff having founded his claim upon an agree- 
ment which gave, among other things, a right 
of re-sale, with conditions different from those 
read at the auction, and having, in conse- 
quence, repossessed himself of the vessel and 
re-sold her, had thereby deprived himself of 
the right to recover from the defendant, and 
awarded the defendant the damages claimed 
by his answer :— ^eld, by the Judicial Com- 

. mittee, 1st, that though the merits of the case 
were with the plaintiff, neither the judgment 
of the District or Supreme Court could be 
sustained, as there was no other agreement 
between the parties than the one founded on 
the conditions read out in the auction room 
at the sale; and that the plaintiff, having 
sued upon a different contract, was not entitled 
to recover, and ought to have been non-suited ; 
and, 2nd, that in the absence of any evidence 
of damage, the defendant was not entitled 
to judgment for damages :—^e2d, further, 
that although the act of the plaintiff, in retak- 
ing the hull of the ship and selling her was 
wrongful, and entitled the defendant to bring 
an action of trover, it did not amount to a 
reCision of the contract. If before actual 
delivery, the vendor re-sells the property while 
the purchaser is in default, the re-sale will 
not authorize the purchaser to consider the 
contract rescinded, so as to entitle him to 
recover back any deposit of the price, or to 
resist paying any balance which may be still 
due. The rule applies where there has been 

I a delivery, and the vendor afterwards takes 
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the property out of the poeeeesion of the pur- 
chaser, and re-86ll8 it. Page ▼. Ccwasjet 
Edu^feCf Law Rep. 1 P. C. 127. 

MeaaritiuSf Law of-^Code Ciffil, Art, 1384 
— Chmmeiiant and PrSposi, definiium of— 
Master and Servant — Negligence — Fire— Ha- 
hiUtyfcr Damage,'— By Art. 1384 of the Code 
OivU, the law prevailing in MauritiuSy it is 
provided that " Les Maltres et lea Commettants 
[sont reaponsables'} du domtnage cauU par Uun 
domestiquea et priposiM dans lesfonctions aux- 
quellea ils les ont employis: — Held^ that in 
order to make the '' commettanf* responsible 
for damage occasioned by the negligence of the 
^'priposi" it is necessary to establish that 
the **pr6posi^^ was acting "sous les ordres,sous 
la direction et la surveilkmce du commettcmt" 
" PriposSf'* in Art. 1384, means a person who 
stands in the same relation to the " eommei- 
tanf* as " domestique' does to " maUre,^^ 
namely, a person whom the "commeitanf^ 
has instructed to perform certain things on his 
behalf. — A. hired certain Indians, who were 
the heads of gangs of. labourers, to clear a 
piece of land of weeds and brushwood at a job 
price, to be paid to their gangs. Through the 
negligence of the persons employed, the spaAcs 
of a fire kindled on A.'s land set fire to and 
burnt down a house in the immediate neigh- 
bourhood, belonging to B. It was proved in 
evidence that A. interfered with the work, and 
directed the Indians where to work : — Heldj 
aflirming the judgment of the Supreme Court 
at Mauritius, that A. was the " commeitantj'^^ 
and the labourers "priposis" within the 
meaning of the Art. 1384 of the Chde Civile and 
that as the fire was occasioned by the men 
employed by A., he was responsible for their 
negligence, and liable to B. for the damage 
sustained by the fire. Sirandat v. Sa^sse, 
Law Rep. 1 P. C. 152. 

Code doil—Aris, 765, 16B— Irregular Suc- 
cession. — The Code Civil of France, which is 
in force in the Island of Mauritius, Liv. III. 
Ch. rV. tit, 1, " Des successions irrigulikres,^^ 
Art. 765, provides as follows: — 

" La succession de Venfant naturel dScidi 
sansposUriU est divoluc auph^ ou dla mtre 
qui Va reeonnu; oupar moiiU d tons les deux, 
s^il a 4U reoonnupar Vun et par Vautre:^ and 



Art 766 provides, " En oas de pridicks des 
ph-e et mire de T enfant naiurelf les biens q^U 
en aoaU refus passent auxfr^ts ou sceurs 
UgiHmeSf s^ils se retrouoeni en nature dans la 
succession : les actions en rqnise, s^UenexisUj 
ou leprix de ees Hens aUiniSj tfU est etuxre 
d6, retoument igalement aux/rlres ei saxrs 
Ugithnes. Tous les autres biens passent .aux 
JHres et sasurs naturelsj ou d leurs descen- 
dants." 

Held, that the word " deseendanti* in Art. 
769, is not limited to legitimate descendants, 
so as to preclude the natural children of a 
natural brother succeeding to their natural 
uncle's property. 

Eeld^ further, that there is no restriction 
with respect to the word ''descendants" in An. 
766 ; that natural children are " descend- 
ants' ' within the meaning of Arts. 765 and 766, 
which constitute a special law for detennining 
the succession of natural children dying with- 
out posterity; and that "postMH^ and 
" descendants^ in those Artidea'are convert- 
ible terms. — B., an illegitimate child duly 
acknowledged, survived his parents, and 
died domiciled in the Island of Mauritius, of 
which he was a native, intestate, leaving self- 
acquired property. He had no legitimate 
relations, but had two nieces, ill^timste 
daughters of an only iUegitimate brother, who 
pre-deceased him, by whom they were duly 
acknowledged, as also by B. One of the 
nieces died shortly after B., having previously 
constituted her sister ISgataire universeUe, 
The Government claimed the succession of B. : 
— Held, that the surviving niece was entitled 
to succeed to B.'s property in preference to 
the claim of the Government on the ground 
of bastardy. Her Majesty's Procunur v. 
Bruneau, Law Rep. 1 P. C. 169. 

EQUITT C1.SE8. 

Immoral Purpose — A lessee of a house 
which, to his knowledge, had for many years 
been used as a brothel, assigned the lease 
absolutely, knowing that the assignee intended 
to use the house for the same purpose. The 
original lease contained covenants to deliver 
up^ at the end of the term, in good repair, and 
not to use the house as a brothel; and the 
assignment contained a covenant to indemnify 
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the leasee from the ooyenanta in the lease. 
The lessee haying been oompeUed to pay lor 
dilapidatioiifl at the end of the lease, sought 
to recover the amount from the estate of the 
assignee, which was being administered: — 
Heldy that the assignment, and everjrthing 
arising out of it, was so tainted with the 
immoral purpose, that the plaintiff conid not 
reeover. 8mUh y. WhUef Iaw Rep. 1 £q. 
626. 

ConsimeHm of WUl-^ifi by willof asnm 
of stock to A. for life, remainder to any wife 
he might thereafter marry for life or widow- 
hood, remainder to the children of A. abso- 
lutely ; and in case A. should die unmarried 
and wUkout iaaue, then, from and after his 
decease, to B., C, and D., share and share 
alike, or to such of them as should be liying 
at A.' 8 death, his, her, or their executors, 
administrators and assigns absolutely. A. 
suryiyed B., C, and D., and died a widower, 
without eyer haying had a child : — Held, that 
upon the death of A. the representatiyes of 
B., C, and D. took the legacy in equal shares. 
The Court, treating the word '' unmarried" as 
a word of flexible meaning, decided that it 
here meant " without leaying a widow," in 
order to giye expression to the whole clause. 
In re Sandert^ TnutSj Law Rep. 1 £q. 675. 

CopyrigTU — Directory, — The compiler of a 
directory or guide-book, containing informa- 
tion derived from sources common to all, 
which must of necessity be identical in all 
cases if correctly given, is not entitled to spare 
himself the labour and expense of original 
inquiry, by adopting and re-publishing the 
information contained in previous works on 
the same subject. He must obtain and work 
out the information independently for himself 
and the only legitimate use which he can 
make of previous works, is for the purpose of 
verifying the correctness of his results. KelJy 
y. Morris, Law Rep. 1 Eq. 697. 

COMMON PLEAS. 

Ingwranee — Proximate Cause of Lose or 
Damage. — ^By a policy of insurance, plate- 
glass in the plaintiff's shop-front wi^ insured 
against '' loss or damage originating from any 
cause whatsoever, except fire, breakage during 
remoTal, alteration, or repair of premises^'' — 



none of the glass being *' horizontally placed 
or moveable." A fire broke out on premises 
adjoining those of the plaintiff, and slightly 
damaged the rear of his shopy but did not 
approach that part where the plate-glass was. 
Whilst the plaintiff, assisted by neighbours, 
was removing his stock and furniture to a 
place of safety, a mob, attracted by the fire, 
tore down the shop shutters, and broke the 
windows for the purpose of plunder : — HM, 
that the proximate cause of the damage was 
the lawless act of the mob^ and that it did not 
originate from « fire, or breakage during 
removal, ** within the exception in the policy. 
Mareden v. City and County Auuranee Com- 
pany, Law Rep. 1 C. P. 232. 

Bill of Lading, — Goods were shipped fbr 
Bombay under a bill of lading making them 
deliverable ^' to order or assigns." The con- 
signor indorsed the bill of lading in blank, and 
deposited it with a banker as security for an 
advance of money, and, on his repaying the 
sum advanced, the bill of lading was re-in- 
dorsed and delivered back to him : — Held, 
that such re-indorsement of the bill of lading 
to him remitted the consignor to all his rights 
as against the shipK>wners under the original 
contract; and, consequently, that he was 
entitled to sue them for a breach, whether 
occurring before or afler such re-indorsement. 
Short v. Simpeon, Law Rep. 1 C. P. 248. 

Kegltgence — Unfenced Hole, — ^Upon the pre- 
mises of the defendant, a sugar-refiner, was a 
hole or shoot on a level with the floor, used 
for raising and lowering sugar to and from the 
different stories of the building, and usual, 
necessary and proper in the way of the 
defendant's business. Whilst in use, it was 
necessary and proper that this hole should be 
unfenced. When not in use, it was sometimes 
necessary, for the purpose of ventilation, that 
it should be open. It was not necessary that 
it should, when not in use, be unfenced *, and it 
might at such times, without injury to the 
business, have been fenced by a rail. The 
plaintiff, a journeyman gas-fitter, in the em- 
ploy of a patentee who had fixed a patent gas- 
regulator upon the defendant's premises, for 
which he was to be paid provided it efieoted a 
certain amount of saving in the consumptioD 
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of gaS| went upon the premises with his em- 
ployer's agent for the purpose of examining 
the several burners, so as to test the new 
apparatus. Whilst thus engaged upon an 
upper floor of the building, the plaintiff, 
under circumstances as to which the evidence 
was conflicting, but accidentally, and, as the 
jury found, without any fault or negligence 
on his part, fell through the hole and was 
injured : — Hddj that, inasmuch as the plain- 
tiff was upon the premises on lawful business, 
in the course of fulfilling a contract in which 
he (or his employer) and the defendant both 
had an interest, and the hole or shoot was from 
its nature unreasonably dangerous to persons 
not usually employed upon the premises, but 
having a right to go there, the defendant was 
guilty of a breach of duty towards him, in suf- 
fering the hole to be unfenced. Indermaur v. 
DameSf Law Rep. 1 G. P. 274. 

Mouier and Servant — Kegligenee of FelUno- 
servant — The plaintiff was employed by a 
railway company as a laborer, to assist in 
loading what is called a '^ pick-up train,'^ with 
materials left by plate-layers and others upon 
the line. One of the terms of his engagement 
was, that he should be carried by the train 
from Birmingham (where he resided, and 
whence the train started,) to the spot at which 
his work for the day was to be done, and be 
brought back to Birmingham at the end of 
«ach day. As he was returning to Birming- 
ham, adfter his day's work was done, the train 
in which the plaintiff was, through the negli- 
gence of the guard who had charge of it, came 
into collision with another train, and the 
plaintiff was injured : — Hddj that, inasmuch 
as the plaintiff was being carried, not as a 
passenger, but in the course of his contract of 
service, there was nothing to take the case 
out of the ordinary rule which exempts a 
master from responsibility for an injury to a 
servant through the negligence of a fellow- 
servant, when both are acting in pursuance 
of a common employment. Tunney v. IRd- 
land Railway Cb., Law Rep. 1 C. P. 291. 

Carr i tr^'Measure of Damages.— The plain- 
tiff sent goods from Manchester by the defen- 
dants' railway to his traveller at Cardiff; the 
delivexyofthe goods was, through the negli- 



gence of the defendants, delayed until after 
the traveller had left Cardiflf, and the plaintiff; 
in consequence, lost the profits which be 
would have derived fVom a sale at Cardiff:— 
Hddj that in the absence of notice to the 
defendants of the object for which the goods 
were sent, the plcuntiff ooold not recover trom 
them such profits as damages for the delaj. 
Great Western BaUway Co. ▼. Bedmayne^ 
Law Rep. 1 C. P. 329. 

Breach of PromUe of Marriage, — ^In an 
action for breach of promise of marriage^ 
where the plaintiff has been seduced by the 
defendant, it is no misdirection to tell the joir, 
that, in estimating the damages, they are at 
liberty to take into their consideration the 
altered social position of the plai.itiff in rela- 
tion to her home and family, through the 
defendant's conduct towards her. Berry v. 
Da CoetOf Law Rep. 1 C. P. 331. 

EXCHEQUER. 

Shipping — Marine PoUcy. — In a homeward 
policy the words '^ ai andjrom** a port named 
are to be construed in their natural giBognr 
phical sense, without reference to the expira- 
tion of an outward policy ''to** the same 
place, and therefore the policy attaches as 
soon as the vessel arrives within the port 
named, and although not safely moored.— A. 
vessel insured **at and from" Havana was 
injured by coming into contact with an anchor 
after entering the harbour, and whilst passing 
over a shoal up to her place of discharge:^ 
Held, that the policy had attached. Hauffir 
ton V. Empire Marine Insurance Co.f Lav 
Rep. 1 Ex. 206. 

Contract void for ImmordUty, — One who 
makes a contract for sale or hire, with the 
knowledge that the other contracting party 
intends to apply the subject matter of the con- 
tract to an immoral purpose, cannot recover 
upon the contract ; it is not necessary that he 
should expect to be paid out of the proceeds 
of the immoral act, — ^The defendant, a prosti- 
tute, was sued by the plaintiffs, coach-bniidei^ 
for the hire of a brougham. There was no 
evidence that the plaintifl^ looked expressly 
to the proceeds of the defendant's prostitation 
for payment ; but the jury found that the 
plaintifia knew her to be a prostitute^ ft^^ 
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snppfied the brougham with a knowledge that 
it would be, as in fact it was, used bj her as 
part of her display to attract men : — HMf 
that the plaintiffs could not recover. Pearce 
T. Brookg, Law Rep. 1 Ex. 213. 

Negiiiff€nce — Danfferous Jnslrifmeiii.— The 

defendant exposed in a public place for sale, 

unfenoed, and without superintendence, a 

machine which might be set in motion by any 

passer-by, and which was dangerous when in 

motion. The pluntiff, a boy four years old, 

by the direction of his brother, seven years 

oldy placed his fingers within the machine, 

whilst another boy was turning the handle 

which moved it, and his fingers were crushed : 

Held, that the plaintiff could not maintain 

any action for the injury, the accident being 

directly caused by his own act. Mangan v. 

AUerUmj Law Rep. 1 Ex. 239. 

OorenaiU-^Ntdliiy of Marriage. — ^To an 
action on a covenant made by the defendant 
in consideration of his daughter's marriage, 
the defendant pleaded that the marriage was 
null and void by reason of the impotence of 
the husband, without stating that it had been 
avoided by the sentence of any Court, or that 
either of the parties had elected to treat it as 
void : — Hddj a bad plea, on the ground that 
whether, as between the parties to it, such 
marriage could or could not be ti^eated as 
absolutely null and void, it was certainly not 
open to a third person U> make the objection, 
when neither of the parties concerned had 
done any act to raise the question. CoBOtU v. 
Princej Law Rep. 1 Ex. 246. 

Contrac^-^IUegalify — Wager. — The plain- 
tiff and defendant agreed to ride a race, each 
on his own horse, both the horses ridden to 
become the property of the winner i-^Heldf 
that the contract was void under the statute, 
as being ''by way of gaming or wagering.'' 
Coambee ▼. Dibl^ Law Rep. 1 Ex. 248. 

FcmUy Bible. — Entries of pedigree in a 
family bible or testament, which is produced 
from the proper custody, are admissible as 
evidence, without proof of their handwriting 
or authorship. Baron Martin observed: — 
*' To require evidence of the handwriting or 
authorship of the entries, is to mistake the 



distinctive character of the evidence, for it 
derives its weight, not from the fact that the 
entries are made by any particular person, but 
that, being in that place, they are to be taken 
as assented to by those in whose custody the 
book has been." Hubbard v. Lees is Fwrden^ 
Law Rep. 1 Ex. 255. 

CROWN CASES BESEBVXD. 

Beceiving^Mni IndictmenU-^The 24 & 25 
Vic. c. 96, s. 94, which enacts that, <<!( 
upon the trial of any two or more persons 
indicted for jointly receiving any property, it 
shall be proved that one or more of such per- 
sons separately received any part or parts of 
such property, it shall be lawful for the jury 
to convict, upon such indictment, such of the 
said persons as shall be proved to have 
received any part or parts of the said property," 
extends to cases where, upon an indictment for 
a joint receipt, it is proved that the prisoners 
separately received the whole of the stolen pro- 
perty. The Queen v. Beardon and Bloor, Law 
Rep. 1 C. C. 31. 

Witnesi — IneompeUncy, — The evidence of 
an incompetent witness may be withdrawn 
from the jury upon the incompetency appear- 
ing during his examination-in-chief, although 
he has been examined previously on the 
voir dire and pronounced to be competent. 
The prisoner was tried upon an indictment 
charging him with an assault upon a deaf and 
dumb girl, with intent to ravish her. The 
girl had never been instructed in the deaf and 
dumb alphabet, but an expert in regard to 
communicating with deaf and dumb persona 
believed, after testing her, that he was able 
to understand her signs and gestures, and to 
make himself understood by her. He was 
then sworn to interpret, but in the course of 
the examination he informed the Court that 
he was satisfied he had been mistaken, as it 
appeared that the girl answered <'yes" to 
every question, without distinction. The 
Court then ordered the witness to be removed 
(torn the box, and the trial proceeded. The 
jury having convicted the prisoner on the 
other evidence, the judge reserved the point 
as to the propriety of withdrawing the evidence 
of the girl when she was found to be incom- 
petent. It was held that he had a perfect 
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right to do BO^ and the oonviction was affirmed. 
TheQueeny. WhUehead, Iaw Rep, IC.C.33. 

Bape — Idiot — Consent. — ^Upon an indict^ 
meat for rape there must be some evideDoe 
that the act was without the consent of the 
woman, even where she is an idiot. In such 
a case, where there were no appearances of 
force having been used to the woman, and the 
only evidence of the connection was the pri- 
soner's own admission, coupled with the state- 
ment that it was done with her consent, the 
Court held that there was no evidence for the 
jury. The Queen r. FletcheTf Law Rep. 1 C. 
C. 39. 

PROBATE iyo DIVORCE. 

Insertion of clause in a codicil by mistake. 
— Where a codicil had been read over to a 
capable testatrix, and duly attested by her, 
the Court refused to exclude from probate 
certain words inserted in it, and which were 
not in accordance with the instructions given 
by her to her solicitor, nor were contained in 
the draft codicil, which had been read over to 
and approved by her, although such words 
were sworn by the solicitor who prepared the 
eodicil to have been inserted without any 
instructions fVom her, and by his inadvertence. 
The Court stated the general rules which, 
since the Wills Act, ought to govern its action 
in reference to a duly executed paper, as fol- 
lows : — << First, that before a paper so executed 
is entitled to probate, the Court must be saUs* 
fled that the testator knew and approval of 
the contents at the time he signed it. Secondly, 
that except in certain cases, where suspicion 
attaches to the document, the fact of the 
testator's execution is sufficient proof that he 
knew and approved the contents. Thirdly, 
that although the testator knew and approved 
the contents, the paper may still be rejected, 
on proof establishing, beyond all possibility of 
mistake, that he did not intend the paper to 
operate as a will. Fourthly, that although 
the testator did know and approve the con- 
tents, the paper may be refused probate, if it 
be proved that any fraud has been porpoeely 
practised on tlie testator in obtaining his exe- 
cution thereof. Fifthly, that subject to this 
last preceding proposition, the fact that the 
will has been duly read over to a capable tes- 



tator on the occasion of its execution, or that 
its contents have been brooght to his notice 
in any other way, should, when coupled with 
his execution thereof, be held conclusive evi- 
dence that he approved as well as knew the 
contents thereof. Lastly, that the above rules 
apply equally to a portion of the will as to the 
whole." Chiardheuse v. Blackbymf Law 
Rep. 1 P. & D. 109. 

Suit for Dissolution of Marriage — CoUu 
sion. — On the hearing of a suit by a wile for 
a dissolution of marriage on the ground of 
adultery, coupled with desertion, it was shown 
tliat the adultery charged and proved, was 
committed by the husband in fulfilment of a 
promise previously made by him to the wife, 
that he would give her an opportunity of 
obtaining a divorce ; that the adultery had been 
committed in order that it might be proved; 
that evidence of it had been obtained by means 
of infixrmation supplied to the wife by the 
husband ; and that the wife was acting in con- 
cert with the husband to obtain evidence of it 
by the means in(hcated by him: — E^H that 
the husband and wife were guilty of collusion. 
Petition dismissed. Todd v. loddf Law Rep. 
1 P. & D. 121. 

Nullity of Marriage.— In a suit by a woman 
ior nullity, on the ground of the man's impo- 
tence^ the ^titioner's evidence that the nuuv 
riage had never been consummated was 
neither corroborated nor contradicted, the 
medical evidence being consistent both with 
consummation and non-consummation. It 
appeared that cohabitation had continued for 
eight years without oomplunt on the part of 
the petitioner, and that the separation was 
caused by the respondent's ill-treatment of 
her. The Court found that the charge was 
not sufficiently proved, and dismissed the 
petition. T. v. i>.. Law Rep. 1 P. & D. 127. 

Mormon Marriage — Polygamy. — ^Marriage, 
as understood in Christendom, is the volun- 
tary union for life of one man and one woman, 
to the exclusion of all others. A marriage 
contracted in a country where polygamy is 
lawful, between a man and a woman who pro- 
iess a faith which allows polygamy, is not a 
marriage as understood in Christendom ; and 
although it is a valid marriage by the lex loeif 



Felrnaryy 186T.] 



LOWER CANADA LAW JOUENAL. 



181 



and at the time when it was contracted both 
the man and the woman were single and com- 
petent to contract marriage, the English 
MfttrimoniAl Coort will not recognize it as a 
Tslid marriage, in a suit instituted by one of 
the parties against the other, for the purpose 
of enforcing matrimonial duties, or obtaining 
reliefer a breach of matrimonial obligations. 
The petitioner in this case was a man who 
had renounced the Mormon faith and left 
Ttah. But his Mormon wife refused to accom- 
pany him, and became the wife of another 
Honnon. This was the adultery complained 
of. The Court refused to grant a dissolution 
of the marriage, observing that the matrimo- 
nial law of England is adapted to the Christian 
marriage, and wholly inapplicable to poly- 
gamy. If the matrimonial law of England 
were applied to the first of a series of polyga- 
mous unions, and a Mormon had married 
fifty women in succession, the Court '' might 
be obliged to pick out the fortieth as his only 
wife^ and reject the rest. For it might well 
be that after the thirty-ninth marriage the first 
wife should die, and the fortieth union would 
then be the only valid one, the thirty-eight 
interrening ceremonies creating no matrimo- 
nial bond during the first wife's life.'' Hyde 
V. Eydt and Woodmanseej Law Rep. 1 P. & 
D. 130. 

WUL'^K will commencing with the words, 
'' In case of any fatal accident happening to 
me, being about to travel by railway, I hereby 
leave," ^., hddt not to be contingent upon 
the event of the testator's death on the jour- 
ney he was about to take when the will was 
«iecuted. In the Goods of Dobson, 1 P. & 
D.88. 

IHtsohUum of Moariage-'Ontelty — Drunk- 
^new.— Habitual drunkenness, and a series 
of annoyances, and extraordinary conduct on 
the pait of the husband, do not constitute 
legal crnelty. The communication of a vene- 
^ disorder to the wife must have been wil- 
ful on the part of the husband to establish it 
&s crnelty. But that wilfulness may be pre- 
Bniuedfrom the surrounding circumstances, 
by the condition of the husband and by the 
probabilities of the case, after such explana- 
tions as he may oflFer. Primd facie, the hus- 



band's state of health is to be presumed to be 
within his own knowledge ; but he may rebut 
this by his own oath, when admissible as a 
witness, or by other proof. Brown v. Brown, 
1 P. & D. 46. 

QUESir*8 BIXCH. 

JMneipal and Agent — Sale by Auction, — 
An auctioneer, who is authorized to sell goods 
on the conditions that purchasers shall pay a 
deposit at once, and the remainder of the pur- 
chase money to the auctioneer on or before 
delivery of the goods, has no authority to 
receive payment by a bill of exchange ; and 
such payment will not discharge the purcha- 
ser. Williams v. JBvans, Law Rep. 1 Q. B. 
352. 

Promissory Noi^ — '' On demand I promise 
to pay to the trustees of the Wesleyan Chapel, 
or their treasurer for the time being, £100," is 
a good promissory note, for there is no uncer- 
tainty in the payee, as the trustees alone are 
to be taken as payees, and their treasurer as 
their agent only to receive payment. Holmes 
V. JagueSf Law Rep. 1 Q. B. 376. 

Master and Servant^-^Second Offence, — A 
workman entered into a contract with a mas- 
ter to serve him for the term of two years; he 
absented himself during the continuance of 
the contract from his master's service, and 
(under 4 Geo. 4, c. 34, s. 3) he was summoned 
before justices, convicted, and committed. 
After the imprisonment had expired, and 
while the term of service still continued, he 
refused to return to his master's service, and 
was again summoned before justices, when he 
stated that he considered his contract deter- 
mined by the commitment. The justices 
found that he bond fide believed that he could 
not be compelled to return to his employment, 
and dismissed the summons: — Held, that 
although the servant had not returned to the 
service, yet, as the contract continued, he had 
been guilty of a fresh oflTenoe, for which, not- 
withstanding his conviction and imprison- 
ment, he could be again convicted ; and that 
his bond fide belief that he could not be com- 
pelled to return to his employment did not 
constitute a lawful excuse for his absence. 
Shee, J., did not approve of this decision, 
observing that " the justices ought in anoh 
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a case to take into their consideration that 
the person charged has declined absolutely to 
return to the service, and punish him once 
for all." Unwin y. Clarkej Iaw. Rep. 1 Q. 
B. 417. 

LAW JOURNAL REPORTS. 

COURT OP QUEEN'S BENCH (APPEAL 

SIDE). 

QuebeC; December Term; 1866. 

Coram — Dutal, C. J., Atlwik, DruhxokD; 

Badolkt, and Monoilst, JJ.* 

COOK ET AL., (Defendants in the Court be- 
low) Appellants. 

YERRAULT; (Plaintiff in the Court below), 

Respondent. 

lAcenaed CfuUer — Measuremmi of Timber. 

Hddf that a licensed culler, employed by 
the Supervisor, cannot recover payment for 
any other measurement of timber than that 
directed by the statute, even when specially 
directed by the owner of the timber to measure 
it in some other way. 

This was an appeal from the final judgment 
rendered in the cause by the Circuit Court, at 
Quebec, on the 25th April, 1866, by which the 
appellants were condemned to pay to the re- 
spondent $130.40, with interest and costs. 

The respondent's action in the Court below 
was for work and labor, and, more particu- 
larly, for the re-measuring with a string 1,156 
pieces of waney white pine timber, containing 
86,933 feet, at $1.50 per thousand feet. 

The appellants pleaded a denial ; and that 
respondent, a duly licensed culler, and at- 
tached as such to the Supervisor's Office, had 
been deputed by the Supervisor to measure 
such timber ; that the charges therefor had 
been paid to the office ; and, moreover, that 
respondent could not by law claim in his own 
name any sum of money for measuring appel- 
lant's timber. 

In answer to the above plea, respondent re- 
plied, that he did not claim in his quality of 
culler to be paid for the work done ; but that 
he had re-measured said timber with a string 
at appellant's request, after it had been duly 
measured by '^ Calliper," the only measure- 
ment known to the Statute, and the measure- 
ment entered on the books of the Supervisor 



of Cullers, as required by law; and that he 
was entitied to be paid for bis services per- 
formed, wholly distinct from his quality of cul- 
ler, and not according to the requirements of 
the statute respecting the measurement of tim- 
ber, but for another purpose altogether. 

The respondent's evidence established the 
work done, and the value. 

It was proved that the only mode of measure- 
ment of waney timber recognised by the Su- 
pervisor's Office is the one styled " Calliper" 
measurement, and the Supervisor will not 
authorize any other mode ; nor will he allow 
to be entered on the books of his office the 
dimensions of waney timber taken by any 
other kind of measurement In his depo- 
sition, the Supervisor said : — '' If a culler, 
'^ or any other person, came to my office with 
'' the dimensions of waney timber, measured 
''with a string, by string measurement, in 
'' order to have the same entered on the books 
'' of the office, and a specification thereof 
" made, I should refuse to receive it." It was 
proved in the case that, although '< Calliper" 
measurement is the one adopted by the Supers 
visor's Office, and the one which all owners of 
waney timber must first have performed, in 
order to comply with the statute and the rules 
of the Supervisor's Office, yet the trade at 
Quebec prefer for waney timber the measure- 
ment known as " string" measurement ; and 
such timber is nearly always sold by " string'' 
measurement. This was why the appellants 
engaged the respondent's services to re-mea- 
sure the timber, which he had previously 
measured, according to the rules of the Super- 
visor's Office, by *' Calliper" measurement 

Hearfij for the appellants, urged that the 
respondent's action in the Court below ought 
to have been dismissed, as under Cap. 46, C. 
S. C. (An Act respecting the culling and mea- 
suring of timber), he being a licensed culler in 
the employ of the Supervisor, not only could 
not recover payment for the measuring which 
he claims to have done, but was subject to a 
penalty of $400, for having done it without the 
knowledge and consent of the Supervisor, who 
alone has the right to sue for payment for 
work done by the cullers in his service. 

AUeyn^ for respondent There is nothing 
I in the law to prevent the respondent from 
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peifbnning the work for which he now claims 
to he paid. He had previouslj, upon the 
order of the Snpenrisor of Cullers, measured 
the timber in question by ** Calliper'' measure- 
ment, and a proper return thereof had been 
made to the Supervisor's Office and entered in 
ihe books of the office. 

It was then that the appellants required the 
respondent to re-measure said timber with a 
string as bj that measurement appellants 
sold said timber to Dobell & Co. ; and it was 
absolutely necessary that it should be so mea- 
«ured in the interest of the defendants, so as 
io enable them to be paid by the purchasers 
of the timber, Messrs. Dobell & Co., who had 
bought it to be paid for by string measure- 
ment. 

In the present instance the respondent did 
not infringe the law, or act in any way con- 
trary to his duty as a licensed culler, inasmuch 
as he had performed the work imposed upon 
him by law, and made a proper return thereof 
to the office ; and in measuring the timber 
afterwards with a string, he did that which it 
was necessary for the appellants te hare per- 
formed in order to sell their timber, and which 
the Supervisor of Cullers or his office would 
not officially recognise. 

Badouct, J. This action is for the reco- 
very, by a licensed culler, of his string mea- 
surement, for which he was not paid, done 
simultaneously by him with the legal measu- 
rement by " Calliper," for which he was paid. 
The defendants had at Quebec a rafi of tim- 
ber which required necessarily to be measured 
and specified through the Supervisor's Office. 
They held over, however, making their appli- 
cation to the Supervisor, until the plaintiff's 
torn for service should come on the office roll, 
in order to serve him, by giving him a consi- 
derable job. He was in due time appointed 
to the service, i^nd performed the duty by the 
legally recognized official ealUper measure- 
ment, which he duly reported at the office, and 
for which he received his full payment ; but 
whilst so employed in this official measure- 
ment, he also made the string measurement 
which he did not report to the office, the pay- 
ment of which he now claims from the defend- 
ants. 

According to law and to the enactments of 



the statute in that behalf, all timber arriving 
at Quebec must be measured for shipmenti 
and the measurement is required to be done 
by a licensed culler whose name stands on the 
Supervisor's li^t or roll, and who is named 
to that duty by the Supervisor, when de- 
manded by the owner of the timber. The 
statutory measurement is by '' Calliper," and 
the results of that measurement, when com- 
pleted, must be returned to the office of the 
Supervisor, by whom the specifications of 
quantities are drawn, and verified by the 
measuring culler himself. No other measure- 
ment is recognized by law ; the rates for the 
measurement are fixed by the statute, and are 
required to be paid into the office, where the 
culler is paid therefrom for himself and his 
assistants, so that no possible collusion could 
take place between the owner of the timber 
and the measurer of it. 

The defendants procured the plaintifiT's 
service for the measurement as above stated : 
his order from the office was dated on the 6th 
September, and was returned to the office with 
his work done on the 13th October following, 
and thereupon the specifications were made. 
The office fees paid by the defendants 
amounted to £100, of which the plidntiff re- 
ceived £64. No particular time was limited 
for the doing of the work, which was paid for 
by the tariff* according to the quantity mea- 
sured. The legislature requires that the mea- 
surement should be made by Calliper, and 
recognizes none other as statutory ; the trade 
sometimes uses the string measurement (au 
eordon)f which does not necessitate the act of 
a licensed culler, and might be made by any 
competent person. The plaintiff as a licensed 
culler made the Calliper measurement, and 
nmuUaneousIy with that made the string 
measurement. The Calliper measurement 
was for the requirements of the law, the string 
measurement for the requirements of the trade. 
If the latter were made independently of the 
former, and after it had been done and re- 
turned to the office, it would of course not be 
obnoxious to the statutory penalties, because 
in that case the law had been complied with. 
String measurement then in itself was not 
illegal, and only became so under particular 
circumstances. 
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Now the plaintiff's action, as set oat in his 
declaration, was simply for work and lahor, 
and particularly for remeasuring with a string 
the mentioned quantity of timber, at $1.50 
per M. feet. The defendants denied their 
liability, and specially alleged that plaintiff 
was a licensed culler, had been duly deputed 
to measure the timber and had done so; that 
the regular charges therefor had been duly 
paid into the Supervisor's office, and that as 
such licensed culler he could not by law claim 
in his own name any money for measuring 
by string the defendant's timber. To this the 
plaintiff replied that he did not claim as a 
culler for the work done ; 2d| that he had mea- 
sured the timber with string at the defendants' 
request afUr ii had been meaaured by^OaUiper, ' 
and after it was so entered in the supervisor's 
books, and concluded that he was by law 
entitled to be paid for the services by him per- 
formed distinct from his quality of culler. 

This special replication entirely changes 
the original ground of action, and offers issues 
different from the assumpsit counts of his de- 
claration. But considering the issues as thus 
raised of record, three points present them- 
selves: 1. That he had no claim for the work 
if done in his quality of a licensed culler ; 2. 
That his string measurement was made after 
the completion by him of the statutory mea- 
surement by 'Calliper'; 3. That these ser- 
vices performed by him were distinct from his 
quality of culler. Now, by setting out these 
ftcts the implication of law which he offers is 
that if these facts are not so as stated by him 
he can have no right of action. Now it is 
proved in evidence that he was paid for what 
he did as a licensed culler, and that the string 
measarement was made by him at the same 
Ume as that by ''Calliper." His action there- 
fore ought to have been dismissed in the Court 
below. 

The foregoing remarks have been confined 
to the facts of the case, but if the action be 
considered in connection with the statute, the 
same result will be arrived at. In this con- 
nection it must be observed that the two mea. 
surements were simultaneous, that they were 
performed by the same person, the plaintiff, a 
licensed culler duly selected by the Supervisor 
to perform a legal duty, and that the lumber 



had not been previously measured by any 
licensed culler. The 36th sect of the Statute, 
Ch. 46 C. S. C, (An Act respecting the call- 
ing and measurement of lumber), provides 
" that any culler licensed under the act, aod 
" not employed by the Supervisor, may engage 
" or hire himself to merchants, or others, as 
" a shipping culler ; but such culler shall in 
" no case measure, cull, count, stamps or 
" mark any description of lumber, before the 
" same has been first measured by some licen- 
'' sed culler other than himself under the di- 
" rection of the Supervisor, except l^ the 
" written permission of the Supervisor, &c., 
" &c. ; and any culler so hired and engaged, 
" offending against this act shall incur a pen- 
" alty not exceeding $400, or imprisonment, 
" Ac." By the 37th section, it is further pro- 
vided that " any culler employed by the Su- 
pervisor, who shall privily, and without the 
knowledge and consent of the Supervisor, or 
for hire or gain, and without the same being 
duly entered on the books of the Supervisor, 
measure, cull, mark or stamp any article of 
lumber, shall incur a penalty not exceeding 
four hundred dollars, or imprisonment for a 
term not exceeding six months, in the discre- 
tion of the Court, for each such offence." 

These enactments are conclusive againn 
this licensed culler, the plaintiff in the cause. 
The penalties are prohibitory, and prohibitive 
laws import nullity, even although such nul- 
lity be not therein expressed. The respon- 
dent's action ought to have been dismissed by 
the S. C, and the appellants' appeal must be 
maintained . 

DcvAL, C. J. In concurring with this judg- 
ment, I bend to a statute of which I cannot 
approve. The plaintiff has clearly done work 
at special request, for which he cannot obtain 
payment The " Calliper" measure merchants 
will neither sell nor purchase by, and yet hii 
the only means of measurement recognised at 
the Supervisor of Cullers' Office. I am a£raid 
that of the legislator who framed this lav, it 
must be said — Quod nan voluU dixii, I there 
fore concur in the judgment of the Goort, 
though with great reluctance, as I consider it 
an injustice done to the plaintiff. 

MoKDKLBT, J. I was at first about to dis- 
sent from the judgment^ but like the Hon. 
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Cluef JuflCice^ I feel myself obliged to bend to 
a atatate which I cannot endortse^ and to con- 
cur in the decision of the Court. 

JSearfiy Jordan A Boeke^ for the appellants. 

AUejfn A AUeynj for the respondent. 

(I. T. W.) 



CIRCUIT COUBT. 



Quebec, December, 1866. 
ROCHETTE ▼. FORGUES. 

PracHee — TaxaUon of WUneu. 

Heldf that any one in public employ is entit- 
led to be taxed as a witness ; and if he is a 
professional man, he must be taxed at the rate 
which the tariff allows to practising members 
of hifl profession. 

This was a case which arose out of an 
objection made to the taxation of M. Leprohon 
aa a witness. If taxed at all, it was urged 
that he should be taxed simply as a clerk, and 
not 80 an adrocate ] on the ground that being 
a member of the civil service he lost nothing 
by attending at Court as a witness ; and if he 
did lose anything, his time should simply be 
valued as that of an ordinary clerk and not 
as that of an advocate, inasmuch as he did 
not practise his profession. < 

MsREBiTH, C. J. This objection has often 
to my knowledge been urged before, and being 
anxious now to settle the question, I have 
insulted with my brother judges to find out 
their opinion upon it, and we have come to 
the conclusion, that any gentleman in public 
employ, attending Court as a witness, ought 
to be taxed as any other witness is, and if he 
happens to be a professional man he is entitled 
to taxation as such ; for otherwise some of the 
most eminent professional men who have 
ceased to practise, would only be allowed 
Ts. 6d. a day for giving attendance here, to 
the detriment of what may be far more im- 
portant business to them, while others, with 
half their claim, would receive $4.50. 

Taxation ozdered accordingly. 

(I. T. W.) 



SUPERIOR COURT. 

MovTBEAL, Nov. 30, 1866. 

BENSON V. MULHOLLAND axd anothsb. 

SdU^Dedueiion for damaged goods — Gua- 
raniee at to condition. 

The plaintiff sold to the defendants, through 
a broker, a quantity*of iron,|which the defend- 
ants sent a clerk to examine, and test the 
mudity of, before completing the purchase- 
Nothing was specifically sta^ by tne broker 
as to the e&ndiHcn of the goods, but he sold 
them as in good order. Subsequently part of 
the iron was found to be rusty and damaged. 

Heldj that the plaintiff sold the iron as 
merchantable and in good order; and that the 
examination of the quaUtif, made by the 
defendants, did not debar them from their 
right to claim a deduction for the damaged 
eondiUon of the goods. 

This was an action for $448, for goods sold. 
The plaintiff set out that he, by and through 
the ministry of Brady, a broker, acting in that 
behalf for the plaintiff and defendants, at Mon- 
treal, on the 31st of August, 1865, contracted 
and agreed with the defendants, and the 
defendants contracted and agreed with the 
plaintiff, to buy and receive from, and to pay 
for to the plaintiff; and the said plaintiff by 
the ministry aforesaid did sell, and the defend* 
ants did purchase from the plaintifl^ the fol- 
lowing quantities of iron, and at the following 
prices, [here followed a list of the bundles of 
hoop and bar iron] in all £112, payable six* 
months afler said date. Whereupon the said 
Brady, in due course, delivered the usual 
broker's notes to the said parties, plaintiff and 
defendants, to wit, the sold note to the plaintiff 
and the bought note to the defendants. That 
the plaintiff, under said contract and agree- 
ment, in due course delivered to the defendants 
the said quantity of iron, which was by the 
defendants duly received, but they, although 
bound as aforesaid by the said contract to pay 
for the same, had neglected and refused so to- 
do, although the term of credit allowed by the 
contract had expired. 

The plea admitted that the defendants pur- 
chased from Brady, acting as broker for and 
on behalf of the plaintiff, the quantity of iron 
mentioned in the declaration; but alleged that 
at the time the purchase was made, the plains 
tiff, and said Brady, as such broker, repr»> 
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eentod the iron to be in perfect order and mer- 
chantable 'f whereas upon the removal of the 
iron from the plaintifi's store and the delivery 
thereof to the defendants at their store, it was 
discovered that a certain portion of it was not 
in good order, but was injured and damaged 
by water and rust, of all which the plaintiff 
forthwith had due notice. That the portion 
of the iron so injured and damaged was depre- 
ciated in value to an extent of at least $32, 
and the defendants sustained a loss of at least 
$32 upon the iron by reason of such injury. 
The defendants then alleged that they had 
always been ready to pay the amount of 
plaintiff's account less $32, and had tendered 
the same d deniera dicouDeriSj with costs, before 
the return of the action, and they brought 
the money into Court with their plea. 

From the evidence it appeared that the iron 
remained in the plaintiff's store for some time 
after the sale. When the defendants began 
to remove it, after a few loads had been taken 
off the top^ it was found that a portion of it 
was damaged by ru^t. Brady, the broker, 
was examined and stated that he did not, as 
far as he could recollect, say anything as to 
the condition of the iron, because he under- 
stood it to be in good order. If he had known 
it to be in bad order, he would have stated it' 
Taylor, the defendants' salesman, went to 
examine the iron, but he testified that it was 
merely for the purpose of testing its gualifyf 
oot examining its conditian. 

Monk, J. This is an action for $448, the 
value of certain iron sold to the defendants, 
Mulholland A Baker. It sppean that in 
August, 1865, a broker of the name of Brady 
was instructed by the plaintiff to sell a quan- 
tity of iron. Brady went to Mulholland & 
Baker, ^nd asked them if they would buy it. 
They sent their salesman to examine it, for the 
purpose, as they allege, of testing the brand, 
and as the quality was found to be all right, 
a sale was concluded. After the iron had 
remained in the plaintiff's store for some time, 
the defendants sent for it. The first few loads 
were in good condition, but the third or fourth 
load began to look rusty, and it turned out 
that a considerable part of the iron was dam- 
aged by rust. The defendants remonstrated 
•with Benson, had the iron surveyed, and 



claimed either that the whole lot should be 
taken back, or that a deduction of $32 should 
be made for what was unmerchantable. Tlie 
plaintiff, however, refused to make any 
deduction whatever, and has now brouglit 
his action for the whole amount The question 
comes up whether the sale was made under cir- 
cumstances which exclude the defendants firom 
claiming a deduction for unmerchantable iron. 
Thomson, the plaintiff's clerk, has been 
examined, and says he knew the iron waa 
rusty. Brady, the br(^er, says he knew 
nothing about the iron being rusty, or he 
would have mentioned it So we have a ven- 
dor employing a broker to sell a quantity of 
iron, and saying nothing to him about its being 
damaged. I am free to admit that if the 
defendants had bought this iron without the 
intervention of a broker, and had gone to 
examine it, it would have been for them to 
make a su6Scient examination of it But the 
plaintiff, knowing that the iron was rusty, 
employed a broker to sell it as in good condi- 
tion, and as merchantable. Under these cir- 
cumstances, although the defendants sent a 
clerk to examine it, yet as his examination is 
proved to have been merely for the purpose of 
ascertaining the quality, I think the plaintiff 
was bound to deliver the iron in good order, 
and that the defendants are entitled to the 
deduction which they claim. Their tender, 
therefore, is declared good and valid, and the 
plaintiff must pay the costs of the contesta- 
tion. 

A. is W. Robtrtsmf for the Plaintiff. 

Abbott Ss Carter^ for the Defendants. 



Not. 30, 1866. 

BOUBDEAU 0. GRAND TRUNK COM- 
PANY. 

Matter and Servant — Damagea — If^jwry 
corned by Negligence of FeUow-ServanL 

Held, that an employee of a Railway Com* 
pany has no action a^inst the Company for 
damages, where the mjury is caused by the 
negligence of a fellow-servant^ while both are 
acting in pursuance of a common employment 

This was an action in formk pauperis for 
$8000 damages, brought by Simeon Bour- 
deau, a brakeman, formerly in the service 
of the Grand Trunk Railway Company. 
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The dedaadon eet oat that on the 15th 
ofNoTember, 1863, the plaintiff was employed 
on one of the trains of the defendants, and 
while near Island Pond, the cars, owing to a 
switch being misplaced, took the wrong track 
and came into collision with another train. 
The iron railing at the end of the car, where 
the plaintiff was attending to his dntj, was 
crushed in by the force of the collision, and the 
plaintiff had both his legs broken. The plain, 
tiff farther alleged, that the accident occarred 
throogb the negligence of the Company's serv- 
ants in not attending to the switch, and that 
the car on which he was standing had been 
declared dangerous before the date of the acci- 
dent. That he was confined to hospital, and 
ap to 23d Sept, 1864, the Company paid him 
|15 per month, being half his ordinary salary, 
bat they had then discontinued this allowance. 
That he was only thirty years of age, and was 
disabled for lifo, and prevented from earning 
a subsistence. 

The defendants pleaded, first, the prescrip- 
tion of six months, and that the accident took 
place on a line of railway within the United 
States. Bat the plea on which the case 
turned was that the plaintiff had no action 
against the Company, being an employee at 
the time, and the accident being occasioned 
by the negligence of a fellow-employee. 

Momc, J. This is an action of damages. 
The plaintiff was a brakeman, and while the 
train was near Island Pond, a collision 
occarred in consequence of a switch having 
been misplaced. The plaintiff was taken to 
hospital, and while he remained there the 
Company continued to pay|him half his wages. 
Finally, he left the hospital of his own accord, 
and brought the present action. The defend- 
ants have pleaded the six months' prescrip- 
tion, and that the accident took place in the 
United States. But the Court is disposed to 
decide the case upon the ground, also raised 
by the pleadings, that the plaintiff cannot re. 
cover damages from his employers, the acci- 
dent having occurred through the negligence 
of a fellow servant. The plaintiff in entering 
the service of the Company took the risk of 
Uiese accidents upon himself. This is the law 
in England and the United States, and the 
same rule has been laid down here. 



MMrie Laneioi, for the Plaintiff. 

CarfuT df PomnvHUf for the Defendants. 

[Non.— Compare ISUler r. Grand IVmUs RaUwa'^ 
Ommanp, 1 L. 0. L. 4. 68. 8«T«ral reeent dMislona is 
^gluia onthe Mme qncttioa will be foond in "The 
Law Beports" for 1866. See <ml«, pp. 186, 178. En.) 



COURT OP REVIEW. 

Dec. 31, 1866. 

HART V. O'BRIEN. 

I!jeetmmt — Act rapeeting Lasors and Lessees 
— Oeeupaium by servant, 

A gardener was engaged at $30 per month, 
with the right of occupying a tenement free 
from rent as long as ne snould continue to 
hold the situation, on condition that he should 
be subject to dismissal at a month's notice. 
Being fbund incompetent, he received a month's 
notice to quit, and was then dismissed, but he 
refused to leave the tenement. An action be- 
ing brought under the Lessors and Lessees' 
Act to eject him : — 

Held, that the action was properly brought, 
the defendant being a lessee within the mean- 
ing of the Statute. 

This was an ejectment case inscribed for 
Review, iVom the Circuit Court, Montreal. 
The action was instituted by the plaintiff under 
the Act respecting Lessors and Lessees, against 
the defendant, who hnd been his gardener, to 
eject him from the tenement he occupied, and 
which he refused to leave on being discharged. 
The declaration set up that at Montreal, on or 
about the 20th February, 1866, the defendant, 
representing himself to the plaintiff to be a 
skilful gardener, competent to perform all the 
functions of a first-class gardener, and espe- 
cially to take care of and manage a green 
house, and the exotic and oiher plants and 
shrubs usually kept in green houses, was en- 
gaged at the rate of $30 a month, and in further 
consideration that the plaintiff would let and 
lease to him, so long as he should remain in 
the plaintiff's employ as such gardener and no 
longer, a certain tenement and property of the 
plaintiff, to wit, a certain brick tenement twa 
stories high, forming part of the building con* 
taining the plaintiff^ s coach house and stables. 
That the defendant entered the service^and 
employ of the plaintiff as aforesaid, subject to 
the said monthly engagement to be determined 
and ended at the end of any month at the op- 
tion of the plaintiff, upon his giving defendant 
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A month's notice of such option, and snbject 
also to the right of the plaintiff under the law 
of the land to dismiss the defendant, in the 
event of his being incapable of performing the 
duties by him undertaken aa aforesaid. The 
declaration further set out that the defendant 
«ntered upon his duties on the Ist March, 1866, 
and that the plaintiff, finding him incompe- 
tent, and that he had so mismanaged the 
^eenhouse as to destroy and injure a large 
number of the most valuable plants, gave him 
notice in the latter part of September, that he 
would not require his services after 1st Nov. 
following, and had accordingly paid and dis- 
missed him on that day, but that the defend- 
ant still remained in possession of the pre- 
mises, and refused to leave. There was a 
further averment that the occupation of the 
tenement in question was worth the sum of 
•$1 per month. Conclusion, that by the judg- 
ment it be declared that the right of the defend- 
ant to the use and occupation of the premi- 
ses ceased and determined on the 1st Novem- 
ber, and that the defendant be ordered to leave 
the premises, j&c, and in default of his so do- 
ing, he be expelled therefrom, and his furni- 
ture and effects mu sur U carreau, and the 
plaintiff placed in possesdion. 

The defendant demurred on the ground that 
the case did not fall within the summary ju- 
risdiction of the Court in ejectment And he 
also pleaded an exception, setting up substan- 
tially the same agreement as that alleged by 
the plaintiff, but asserting that his engage- 
ment was for a year, and denying that he was 
incompetent, or that there was anything in 
the terms of his engagement which rendered 
him liable to be dismissed at a month's notice. 

Upon these issues, the demurrer was heard 
and dismissed, and the parties thereupon pro- 
ceeded to proof. A great deal of evidence was 
taken, chiefly as to the competency of the de- 
fendant as a gardener. This testimony was 
of a somewhat contradictory character, but 
appeared to show that the defendant was not 
competent to manage a large conservatory 
like that of the plaintiff. The month's notice 
to quit was also proved. 

On the 6th Dec, 1866, Monk, J., in render- 
ing judgment^ said: There can be no question 
as to the jurisdiction of the Court The defend- 



ant occupied the plaintiff's house as his 
tenant, and the remuneration he gave for it 
was his services as gardener, which were 
partially paid for by that occupation; and 
his engagement having terminated by his 
dismiswl, his lease terminated also, and he 
is now holding the premises against the will 
of the proprietor/ As to the right to dismiss 
the defendant it rests upon two grounds : the 
agreement thathe should leave after a month's 
warning, and his incompetency; and both 
these grounds are fully proved. This branch 
of the agreement is really not denied by the 
defendant— no general issue having been filed, 
but merely a demurrer and exception ; and it 
is amply and explicitly proved by the plaintiff. 
The incompetency of the defendant for the 
management of the green-house and vinery. 
Las been made equally plain. In fact there 
is really nothing upon which to rest a case 
for the defendant No rent is given, but the 
defendant must leave the premises, — and the 
usual period, three days, wiU be allowed him 
in which to do so. 

The defendant then inscribed the case for 
review, assigning the foUowing reasons for the 
reversal of the judgment 1st, The defendant 
was not alleged to be the lessee of the plaintiff 
but his employee. 2nd, There was nothing 
in the declaration which disclosed the exist- 
ence of a lease, or agreement equivalent 
thereto^ as required by the statute under 
which the action was brought 

Judgment was rendered in review, Dec 31. 

Bkrthklot, J., stated the fiusts and pro- 
ceeded to say: — ^The principal question is 
whether this action was properly brought 
under the act respecting lessors and lessees, 
C. S. L. C, Cap. 40. The 16th section of 
this act says that '' persons holding real pro- 
perty by permission of the proprietor, without 
lease, shaU be hM to be lesseety and bound to 
pay to the proprietor the annual value of such 
property, and their term of holding shall 
expire on the first day of May of each year, 
&o., and the person so in occupation shall be 
liable to ejectment for holding over^ &c., or 
for any of the causes mentioned in this act" 
In section 1, these causes are enumerated, 
and BulHiection 4 states that the lessor has the 
right to recover possession of the property 
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leuedy when there is a cause for rescision of 
the lease, Ac., or according to the 16th section 
when there is no lease. Taking these sections 
together, I think the plaintiff was justified in 
hringing his action under this act to eject the 
defendant, when the latter reftised to leave 
after receiving a month's notice. 

SiOTH, J. It is evident that the relation of 
landlord and tenant existed between the par- 
ties under the 16th section of the act. This 
settles the whole case. The defendant's 
engagement, and tenancy having terminated 
at the expiration of the month's notice, he 
must go out of the premises. 

HoKK, J., concurred. 

Judgment confirmed. 

AbboU S (kaier, and L, N. Bei^amn, for 
the plaintiff. 

Seneeai Je Ryan, for the defendant 






SUPERIOR COURT. 

Dec. 26, 31, 1866. 

ROYAL INSURANCE CO. v. 

KNAPP AND GRIFFIN. 

Ck^pias founded on iUegal holding of property, 
— Bonds Miolen in a Foreiffn Country, 

Held, that an affidavit for capias alleging 
that the defendants illegally hold, in Lower 
Canada, property of the plaintiffs, illegally ob- 
tained, IS sufiicient, and that it is of no impor- 
tance whether the property was stolen or 
ill^ally obtained in Canada or in a foreign 
country. 

The defendants, Frank Knapp and James 
Griffin, having been arrested under a capias 
ad respondendum, moved to quash. The capicu 
was issued at the instance of the Royal In- 
surance Company, a body politic and corporate, 
*< carrying on the trade and business of insur- 
ance at Montreal and elsewhere." The affida- 
vit on which the writ issued was made by H. 
L. Ronth, the legal agent and attorney of the 
Company, and set out that the defendants 
" are personally and jointly and severally 
indebted to the plaintiffs in a sum exceed* 
ing£10Btg., to wit, in the sum of $214,000 
U. S. currency, equal to $156,000 Canada 
currency, bein^ the amount of the several 
bonds, coupons of bonds, and securities of the 
Government of the United States of America, 



the property of the said plaintiffs, which they 
the said defendants illegally obtained posses* 
sion of on the 10th December, and which they 
now iil^ally hold in their possession and 
under their control at the city of Montreal : 

[Here follows the description of the bonds 
and securities.] 

'< That deponent hath personally demanded 
from the defendants the restoration of the said 
bonds and certificates, but they the defendants 
have wholly refused to restore the same or any 
part thereof to the plaintiffs, and they the- 
defendants still retain and secrete the sam^ 
firom the plaintiffs, so that the plaintiffs are 
wholly unable to revendicate or attach said 
bonds and certificates. 

" That the deponent is credibly informed,, 
hath every reason to believe, and doth in his 
conscience believe that the said defendants 
are now immediately about to leave the Pro- 
vince of Canada, and abscond therefrom with 
intent to defraud their creditors and the Royat 
Insurance Company in particular, and more- 
over have secreted and are secreting their pro. 
perty with int«nt to defraud their creditors, 
and the said Royal Insurance Company, the 
plaintifis in this cause, in particular. 

^'And for reasons of his belief the deponent 
avers : That the defendants are citizens and 
subjects of the United States of America, and 
are merely here in the city of Montreal tem- 
porarily ; that they have no domicile in Ca- 
nada, nor do they own any property in Cana* 
da, either personal or real *, that deponent hath 
been informed by John S. Young and John 
Jourdan, both of New York, police detectives, 
that the defendants are professional thieves, 
and immediately about to leave the Province of 
Canada, without any intention of returning 
thereto ; that deponent hath moreover been 
informed by Anthony B. McDonald, insurance 
agent, of New York, that the defendants are 
possessed of the aforesaid bonds and securi- 
ties, which they refuse to give up to plaintiffs,, 
or to deponent as plaintiffs' agent, and that 
the defendants are secreting said bonds and 
securities, and secretly endeavoring to sell 
and dispose of the same, and convert the 
proceeds to their own use and advantage, and 
that unless the said defendants are arrested 
under a writ of cqpiM ad resp,, the said bonds 
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And securities and the said debt (the value 
thereof as aforesaid) will be wholly lost to the 
plaintiffs. 

** The deponent saith that without the bene- 
fit of a writ of cap, ad resp. against the bodies 
of the defendants, and a writ of attachment, 
saisi&arritj for the purpose of seizing and 
Attaching such moreable estate, and effects as 
may be in the possession of the defendants, 
the plaintiff will lose said bonds and certifi- 
•cates and said debt (the value thereof as afore- 
aaid) or sustain damage.'* 

This affidavit was made Dec. 20. The de- 
fendants appeared separately, and (Dec. 26) 
severally moved to quash. The motions, 
which were identical in terms, were to the 
following effect : 

"That the writ of cap. ad resp, issued in 
this cause be set aside and quashed with costs, 
and the said defendant released from the cus- 
tody- of the Sheriff for the following amongst 
other reasons : 

"1st. Because the affidavit does not disclose 
any legal and sufficient grounds of debt against 
the said defendants for which a writ of capias 
could by law be issued. 

"2nd. Because it appears from the said affi- 
davit that the said bonds and securities alleged 
to be the property of the plaintiffs, were ob- 
tained at New York on the 10th December 
instant, and by reason thereof, notwithstand- 
ing the illegal holding thereof at Montreal, no 
writ of capias can be issued for or by reason 
of such illegal holding, because the cause of 
action did not accrue or arise, and is not 
alleged to have accrued or arisen, within this 
district or within this Province. 

" 3rd. Because even if the said bonds were 
illegally obtained and held by the defendants, 
the defendants cannot be held indebted to the 
plaintiffs in the value of said bonds or secu- 
rities as alleged in the said affidavit, and were 
only liable on a special action in damages 
<which damages are not alleged), or criminal- 
ly, in case a criminal offence was committed. 

" 4th. Because the said affidavit and the 
grounds and reasons in said affidavit set up, 
are wholly insufficient, and ought so to be 
declared, and the affidavit set aside, and writ 
quashed." 



Mr. A. BcherUony Q, C, for the defendant 
Griffin. The motion to quash is based on the 
ground that it is not disclosed in the affidavit 
where the cause of action aroee, and because 
it appears indirectly from the reasons stated 
in support of the affidavit that the cause of 
action arose in New York, out of the Province 
of Canada. Now, it was held by the Court of 
Appeals in BolUmiUijf and LumUjf, 13 L. C. B. 
227, that a party arrested under a capiat will 
be discharged, if it be proved that the cause 
of action arose in a foreign country. The 
illegal holding of property in Canada is not 
ground for a capias. The plaintiffs should 
have seized their property by action en reom- 
dicationf or brought an action of damages, or 
instituted a criminal prosecution. 

Mr. Kerr, for the defendant Knapp. The 
affidavit ought to disclose where the debt was 
contracted, in order that the Court may be 
certain that the cause of action, that is, the 
whole cause of action, arose in Canada. In the 
present case, so far from the affidavit discloong 
that the cause of action arose here, it appears 
indirectly that the cause of action arose in ^e 
State of New York, where the alleged dim, 
the abstraction of the bonds, was committed. 
The mere holding of the bonds at Montreal 
may be ground for an action, but not for a 
capicu. 

Mr. Bdhuncj Q, C, for the plaintiffs. The 
defendants would have brought their preten- 
sions before the Court in a more correct form 
by a petition on which the parties could go to 
proof. They cannot succeed on a mere motion 
alleging informality in the affidavit, because 
the affidavit shows distinctly that the cause 
of action, namely, the illegal holding of the 
plaintiffs' property and the refusal to give it 
up, arose in Montreal. BoUomley and lAamle$ 
is nbt in point ; for in that case the debt was 
for goods purchased in Bngland. But in this 
case the affidavit alleges that the defendants, 
professional thieves, got possession of the 
bonds on a certain day, that they have got 
them in their possession here at Montreal, 
that the deponent, Mr. Bouth, representing 
the plaintiffs who are described as doing busi- 
ness at Montreal, has personally demanded 
possession of the bonds, but that the defend- 
ants have £uled to restore thtoi, and have 
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Mcretod them, so that the plaintifis cannot 
attach or rerendicate them, and all they claim 
ia the yalae of them, which value is sworn to 
be so mnch in U. S. currency, equivalent to 
a certain amount in Canada money. Are the 
plaintifiiB to be told that under these circum- 
stances they must take out a stdsurecendiea- 
tiofiwhen the fiusts sworn in the affidavit show 
that this remedy would be wholly illusory? 
As for a criminal prosecution, it could not 
be Bustiuned under the law as it stands. 

Mr. OctrUTy Q. C, also for the plaintiffs. 
The real cause of action is the illegal holding 
of the pluntifb* property here, and wherever 
the defendants might transport this property, 
the plaintiff's would have a perfect right to 
follow them, and claim the property from them 
by suit. The removal of the property to Mont- 
real justifies the plaintiffs in considering such 
removal and illegal holding in Montreal as a 
fresh and sufficient cause of action arising in 
Montreal. 

Mr. Bcbertion, in reply. The case appears 
to me to lie within a narrow compass. Was 
it not for the plaintiff^ to show affirmatively 
where the bonds were obtained ? Their omis- 
sion to show this in the affidavit is sufficient 
ground for quashing the capias. 
Judgment was given Dec. 31. 
Bkbthklot, J., stated the substance of the 
affidavit and motion, and continued : The 
defendants contend that the affidavit is de- 
fective, because it does not disclose a suffi- 
cient ground of indebtedness, and, further, say 
thftt it appears from the affidavit that the 
bonds were obtained in a foreign country, and 
eTen if held here^ such holding is not suffi- 
cient ground for a capias. It is not on a motion 
to quash that these pretensions can be ex- 
amined. I have always been of opinion that 
an affidavit must be radically defective to be 
set aside on a motion to quash. The Statute 
has pointed out the proper course to be 
adopted, namely, by petition and proof. I am 
of opinion that the affidavit is sufficient. What 
renders the defendants liable here is the fact 
of their being found here with the property in 
their possession. I have examined all the 
cases cited, and I find none in contradiction 
with the decision at which I have arrived. 
The owner of stolen property has a right of 



action against the thief wherever he finds 
him with the stolen property in his posses- 
sion. In the present case it is not material 
whether the property was stolen here or at 
New York. Both motions must be dismissed. 
[His Honor referred in the course of his re- 
marks to BoiUmdoy v. LunUey, 13 L. C. R. 
227 ; Cameron v. Brega, 1 L. C. L. J. 65 ; 
Dumame v. Otdllemoi, 6 L. C. R. 477 ; Bed- 
path V. Oiddings (in which the capifu issued 
for damages, and a motion to quash was dis- 
missed by ^fiit^A, J.) -, and also to Art. 802 
of Draft of Code Civil Procedure, suggested in 
amendment.] 

8, BeihuM, Q. C.j and E, Chrier, Q. C, 
for the plaintiffs. 

A, 4r W. Robertsonf and W, H, Kerr, for- 
the defendants. 



REPORTING EXTRAORDINARY. 

In our Courts we are occasionally favored 
with judgments in which the &cts are pre- 
sented in rather romantic dress. A judge 
of a poetic or humorous turn may now and 
then be seduced into highly colored narratives, 
by the strangeness of the fkcts presented in 
evidence ] and a reporter might not be with- 
out some excuse for reproducing the romantic 
statement. But in the neighboring republic, 
the official reporter of the Supreme Court 
needs no such incentive to fill his volumes 
with the rhetorical flights of the shilling novel. 
From a notice in the American Law Renew 
of the three volumes recently issued, we find 
thitt Mr. Wallace has hit upon a new and 
peculiar method of reporting, which will be 
best understood by a few illustrations. 

In one case, Burr v. Duryee nineteen pages 
and nine pictures are devoted to the statement 
of the case. The arguments are reported in 
fifteen pages with twelve cuts. In the reports 
of arguments, even the most absurd ffights of 
rhetoric indulged in by counsel are occasion- 
ally preserved. In the case of the Circassian 
for instance, there occurs the following: — 
<' We are engaged in putting down a vast 
awful and wicked rebellion. We have had no 
countenance irom the British Government, 
and have been actively and constantly thwart- 
ed by the cupidity and wealth of British sub- 
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jecte. Bat the rebellion wiU be suppreflsed." 
In another case, having occasion to say that 
the question was whether or not the parents 
were married, he does it as follows: — '* This 
was a narrative sufficiently touching, and 
quite circumstantial no doubt. But was it 
true 7 Was the case one of a marriage solem* 
nised in form, and kept a secret for five-and- 
twen^ years, — ^a romance, perhaps, discov- 
ered only by relatives not enriched, to be a 



reality,-^perhape a mUalUanee simply? Or 
was it one of those less regular relations,— 
muiaio nondne, of every day, and out erf" which 
men elaborate such infinite vexation for them- 
selves and others from the pure element of 
the affections— misdirected?'' The reports, 
according to the Law ReneWj abound in &n* 
cifttl and extravagant passages, of which the 
above are an example. 



BANKRUPTCY. 

We begin with the new year to furnish a tab- 
ular statement of bankrupt notices, compiled 
from the Official Gazette. We had proposed 
to include a table of applications forjdischarge 
and confirmation of discharge, but found that 
it would occupy much valuable space, and as 
4he applications are principally to be made in 



Upper Canada, we doubted the advisability at 
present of excluding more interesting matter 
for the sake of inserting the applications lor 
discharge. Should we, however, receive an 
intimation from any considerable number of 
our readers of their wish to have these notices, 
or those for Lower Canada, in tabular form, we 
shall begin to publish them in the next issue. 



ASSIGNMENTS. 



KAMX OF inSOLVXlfT. 



BXSIDKHCB. 



Brown, FnnciB H 

Barbma, Francois 

Booth, Henrjr, jon 

Brown, John h Ueotor 

Clark, Thomas 

Com. C^aalre 

Couture, Pierre 

Davison, Robert 

DeLaparatz, Louis 

Dudenliqper, William 

C^rifflth, Henrj 

Gibbs, George 

Hodgson, Jonathan 

Johnson, Chauncej, k E. P 

Kerby, Joseph T • 

XArooqne,C. H 

Miller, Walter 

Hathieu, Uilalre 

McKeroher, John 

Orr, Wm. E. R 

Ferranlt. ZAphirin 

Percy, James A 

Reid, James, jnn 

Raimond, Joseph 

Sen«caI,J. B.,fcFi]s 

Sutherland, Jas. , of Mitchell A Co. . 
Tyler , Caldwell J 



•«•«••' 



Mariposa 

St Bemi, C. E. 
St. Catherines. 

Manilla 

Hamilton, 

Quebec 

Turnberry 

Montreal ••••..•.•••••■•. 

EastAtherly 

Hamilton 

Guelph 

H ariposa. •••.••••«.••.•• 

L'Orignal 

Montreal 

St. George de Henryrille 

Markham 

i«a Presentation 

Reach 

Dunham 

Deschambault 

Cobourg 

Leonoxville 

St. R^mi 

Montreal 

Toronto 

Guelph 




KBBXDBHOX. 



T. SauTSgean 

J . R. Anni^trong. . 
Richard Edwards. 

J. J. Mason 

T. S. Brown 

Wm. Walker 

Ssmuel Pollock. . . 

T. S. Brown 

James Holden. . . . 
W.P. Findlay.... 
Thos. Saunders... 

S. C. Wood 

J. O. Gates 

A.B.Stewart 

T. Sauvagean 

A. Barker 

T. Sauyageau 

James Holden.... 

T. S. Brown 

A. B. Stewart.. . . 
E A. Macnachtan 

John Whyte 

T. Sauvagean 

T.S.Brown 

Jas. MoWhirter... 
Thos. Saunders... 



Lindsay 

'Montreal...... 

St. Catherines 

[Manilla 

j Hamilton.... 

Montreal 

Quebec 

Godericb .... 



Montreal 

Whitby 

Hamilton 

Guelph 

Lindsay 

L'Orignal 

MontKial 

Montreal 

Markham . . . . 

Montreal 

Whitby 

Montreal 

Montreal 

Cobourg 

M3ntreal 

Montreal 

Montreal 

Woodstock. . . 
Guelph 



DATS OF HO- 

Ticx TO nu 

CLAIICS. 



WRITS OF ATTACHMENT. 



Jan. 4 
Jan. 8 
Jan. 4 
Jan. 17 
Jan. a 
Jan. 10 
Jan.U 
Jan. 8 
Jan. 16 
Jan. 10 
Jan. 8 
Jan. 10 
Jan. 10 
Jan. 14 
Jan. 16 
Jan. 4 
Jan. 10 
Jan. 16 
Jan U 
Jan. a 
Jan. 16 
Jan. 15 
Jan. 10 
Jan. 8 
Jan. 16 
Jan 2 
Jan. 9 



PLAlVnFFB. 

P. G. Beckett, H. Beckett, sen., and H. 

Beckett, Jun 

Robert Forster, Arch. Molr, and James 

Moir 

John Garrett 

John Johnstone Clark 

Andrew T. Wood and Matthew Leggatt. . 



DHVCHD ARTS . 



Dayid Pease and O. Camming 

JamesN. Henry 

Hilry Howard 

Alex. Stewart 

Andrew PattoD, A. M. Patton 
andC. Q.M. Draiske.... 



PLAOa. 



Samla 

London. . . . 
Hamilton . . 
Stratford . . 

St. Thomas 



I>ATK. 



Jan. 9 

Jan. 6 
Jan. 4 
Jan. 8 

Jan. 8 
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TBffi INSOLVENT ACT. 

Wh«n the Insolvent Act of 1864 came into 
foroei it was thoaght that the great number of 
debtors who took advantage of it was explained 
by the fact, that there were many traders 
throoghout the country, with old liabilities 
clinging to them, to whom the new law afford- 
ed an escape from their embarrassments. 
Unibrtunately, however, the list of bankrupts 
shows no falling off, for our table this month 
includes eighty-eight assignments and seven 
attachments. 

Other causes are evidently at work to keep 
up the steady march towards insolvency. The 
chief of these perhaps is that debtors find in the 
Insolvent Court a too ready means of freeing 
themselves from the consequences of impru- 
dent speculation, extravagance, or careless 
management of their afiairs. Another reason 
for the crowd of bankrupts probably is, that 
few small traders in this Province connect the 
idea of insolvency with disgrace or dishonor. 
There can be no doubt that very many of the 
&ilures which are daily taking place might 
be avoided, by industry and careful manage- 
ment, and probably would be, if traders gener- 
ally had a more scrupulous sense of commer- 
cial integrity. 

It is tolerably certain, also, that creditors 
are a&aid to press their debtors as in former 
times. Costs incurred in obtaining judgments 
being unprivileged, creditors naturally fear to 
incur legal expenses in prosecuting claims 
which may be got rid of by an assignment. 

Some discussion has recently taken place in 
the duly press as to the benefits derived from 
the Act. One writer defiounces the law as 
fiivoring the dishonest trader, and opening the 
door to barefaced fraud. This attack has 
been met by one of the official assignees, who 
seeks to show that the dishonest trader does 
not find his path through the Insolvent Court 
very pleasant and free from thorns. A leading 
Queen's Counsel has also written several letr 
ters on the subject, showing that our Act 
lacks some of the provisions for the punish- 



ment of fraud contained in the English law. 
We do not<propoee to enter upon the consider- 
ation of this subject at present, but merely 
append an important decision which we find 
in our Upper Canada legal contemporary, 
and which is understood to have caused some 
dissatisfaction amongcreditorsin that quarter.^ 

Ik re lamb, an Ivsoltiht;- . 
Ifuoltent Ad of 1864 — AppUcaUon by IntoV 

vent for discharge— Fraudukni prefermee 

Neglect to keq> proper books of account — 

Meaaure of punishment. 

It appeared, on an application by an insolv- 
ent for his discharge under the Insolvent Act 
of 1864, that he had within three months 
before his assignment paid one of his creditors 
in full under such circumstances as were con- 
sidered to amount to a fraudulent preference, 
and had neglected to keep proper eash books 
or books of account suitable to Wis trade. 
The County Judge granted a dl9Chai{ss' sue- 
pensively, to take effect four month^ ft^Wf' the 
order made. 

Upon an appeal from this order by a credi- 
tor, the judge in Chambers thought* that the 
judge below had acted with extreme leniency, 
and though he would not interfere with the 
order that he made, dismissed the appeal, but 
without costs. 

Remarks upon the breach of duty in not 
keeping proper books of account, which should 
be severely punished. 

The requirements of the act on debtors ask- 
ing for discharge should be peremptorily 
insisted on. 

[Chambers, Toronto, Nov. 27, 1866.] 

The facts of this case are fully set out in 
the petition of the creditors of the insolvent, 
who appealed against the order made by the 
judge of the County Court of the United Coun- 
ties of Lennox and Addington, granting to the 
above insolvent a discharge suspensively, to 
take effect on 1st February, 1867. 

The petition stated : 

That the above named insolvent, Thomas 
Lamb, on the first day of June, in the year of 
our Lord 1865, made an assignment under the 
Insolvent Act of 1864, to Heniy Thorp For- 
ward, of the Town of Napanee, in the County 
of Lennox aud Addington, Esquire, 



194 



LOWER CANADA LAW JOURNAL. 



[March, 1867. 



That the petitioners were at the time of the 
ftaid assignment^ and previooslj thereto^ and 
have ever since been, and still are creditors of 
the said insolvent to a large amount, and duly 
proved their claim against him before the said 
assignee within the time and in the manner 
prescribed by the said Act. 

That the insolvent gave notice of his inten- 
tion to apply to the judge of the County Court 
of the Counties of Lennox and Addington on 
the tenth day of August, A. D. 1866, for a dis- 
charge under the said Act ; and on that day 
he presented to said judge in his Chambers, 
in the Town of Napanee, a petition for such 
discharge by his attorney ad lUemj which said 
petition was in the words and figures following, 
that is to say : 

"Insoltbnt Act op 1864. 

<< In the County Court of the Counties of 
Lennox and Addington. 

'' In (he matitr of T%offu» Lamb, an msolv- 
tnt, 

" The petition of Thomas Lamb, of the 
Town of Napanee, in the Counties of Lennox 
and Addington, Merchant, 

" Humbly sheweth, — That your petitioner 
made an assignment under the Insolvent Act 
of 1864, to Henry T. Forward, Esquire, official 
assignee, which assignment bears date the first 
day of June, in the year of our Lord one thou- 
sand eight hundred and sixty-five. 

" That one year has elapsed from the date 
of the said assignment, and your petitioner has 
not obtained from the required proportion of 
his creditors a consent to his discharge. 

" That your petitioner has given notice of 
his intention to apply for his discharge accord- 
ing to the provisions of the said act, and has 
complied with all the provisions and require- 
ments of the said act. 

'< Your petitioner therefore prays that he 
may obtain an absolute and final discharge 
under the above mentioned act. 

" Dated at Napanee this 10th day of Au- 
gust, A. D. 1866." 

That on the said tenth day of August, at 
the time of the presentation of the said peti- 
tion, the petitioners appeared, by William 
Albert Reeve, of the Town of Napanee, 
Esquire, their counsel, and opposed the prayer 
of the said petition. Petitioners examined the 



said insolvent upon oath before the said judge. 

That after said insolvent had been so exam- 
ined and had been cross-examined by his 
attorney ad litem, the said application was 
adjourned until the tenth day of September, 
A. D. 1866, to enable the petitioners to pro- 
duce certain witnesses for the purpose of 
examining them before the said judge on the 
said application, and upon the said tenth day 
of September the said William Albert Reeve 
did produce certain witnesses before the said 
judge, and examined them on behalf of the 
said petitioners touching the afiSurs of ^e said 
insolvent, which said witnesses or most of 
them were cross-examined by the attorney ad 
Uiem for said insolvent [A copy of the ex- 
aminations of the insolvent and the witnesses 
was annexed, but the matter of them is suffi- 
ciently stated hereafter.] 

That after hearing the evidence and the 
arguments of counsel for the said insolvent, 
and for the petitioners and other creditors of 
said insolvent, the said judge of the County 
Court of the County of Lennox and Addington, 
on the sixth day of October, A. D. 1866, io 
presence of counsel aforesaid, delivered his 
judgment in writing upon the matter of said 
application as follows: 

<' In the matter of Thomas Lamb, an in- 
solvent. 

** The petitioner made his assignment on 
1st June, 1865, and having been unable to 
obtain a composition and discharge from his 
creditCHTs, now seeks for an order firom the 
court granting his discharge. 

'' The prayer of his petition is opposed by 
several creditors on the grounds of firaudulent 
retention or concealment of part of his estate, 
prevarication and&lse statements in examina- 
tion, fraudulent preference of particular credi- 
tors, and lastly, of deficient books of account 

" On hearing, the parties and attentively 
considering the fkcts disclosed on the insolv- 
ent's examination before me, I see no reason 
to believe that he has firaudulently concealed 
or retained any part of his effects, nor do I 
think that he was guilty of any prevarication 
or false statements ; on the contrary the insolv- 
ent's conduct since his assignment seems tome 
to be fair and honest, and not liable to the cen- 
sures attempted to be cast upon iL 
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^ There are, however, two chaigee made 
agttbst the ioBolTent respecting his conduct 
beftre the uaignnient to which no answer 
appears to be given. It is shown that in the 
month of April, 1865, within less than three 
months before the assignment, the insolvent 
being indebted to his shopman, McCan, in 
$300 for wages and borrowed money, gave 
him promissory notes of his customers to the 
amount of $400, in full satis&ction of the debt. 
There can be no doubt that this transaction 
was wholly illegal and anoounted to a fraud- 
ulent preference ; however natural it may be 
for a man pressed by his servant, who was 
also his creditor, for wages and loans, to satisfy 
such a claim in the way the insolvent did, yet 
the provisions of the Insolvent Act of 1864 
clearly point out that such a payment is a 
fraud upon the other creditors. 

^'The second charge made against the 
insolvent is, that he did not keep a cash book 
nor other suflicient books of account suitable 
to his trade, which is not denied by the insolv- 
ent 

" Under these circumstances, although I do 
not consider with the creditors, that the 
insolvent should never be discharged at all, 
ret it seems right that some penalty should be 
inflicted in consequence of the faults com. 
mitted by him in the above mentioned 
instances. I therefore order that his discharge 
shall be suspended until Ist February, 1867, 
and will sign an order granting his discharge 
Bospensively to take efibct on that day.'* 

That in accordance with the said judgment 
said judge granted and signed an order bear- 
ing date on the said sixth day .of October, 
A D. 1866, as follows : 

"Ihsolveitt Act of 1864. 

"In the matter of Thomas Lamb, an insolv- 
ent 

"Whereas Thomas Lamb, of the Town of 
Kapanee, in the County of Lennox and Adding- 
ion. Merchant, made an assignment under the 
Insolvent Act of 1864, bearing date upon the 
first day of June, in the year 1865 ; and whereas 
after the expiration of one year from the date 
of the said assignment, haying given due 
notice thereof, and having in all respects com. 
plied with the provisions of the said Act^ the 
said Thomaa Lamb did on the tenth day of 



August, in the year one thousand eight hun- 
dred and sixty-six, present his petition to me, 
James Joseph Burrowes, Judge of the County 
Court of the County of Lennox and Addington, 
praying for his discharge under the said act, 
and whereas the said iupolvent has undergone 
a full examination before me touching his 
affairs. 

"Now therefore I, the said judge> after 
hearing the said insolvent and such of his 
creditors as objected to his discharge, and all 
the evidence adduced as well on the part of 
the said creditors as of the said insolvent, and 
having duly considered the said allegations 
and proofs, do hereby according to the form of 
the said Insolvent Act grant the discharge of 
the said Thomas Lamb suspensively, and do 
order that such discharge shall be suspended 
until and shall go into operation and have 
effect upon and after the first day of February,, 
in the year one thousand eight hundred and 
sixty-seven. 

"Witness my hand," &c. 
The petitioners being dissatisfied with the 
said order and decision, made an applicatioa 
to a judge of one of the Superior Courts of 
Common Law, presiding in Chambers in 
Toronto^ to be allowed to appeal from the said 
order and decision, and on the seventh day of 
November, A. D. 1866. an order was granted 
by the Chief Justice of Upper Canada, allow- 
ing the petitioners to appeal to one of the 
judges of the Superior Courts of Common Law 
in Chambers from the said order. 

That since the allowance of the said appeal, 
and within five days therefrom, the petitioners 
gave security in the manner required by the 
said Insolvent Act of 1864, that they would 
duly prosecute the said appeal, and pay all 
costs. 

The petitioners therefore prayed that the 
said order and decision of the judge of the 
County Court of the County of Lennox and 
Addington might be revised, and the same 
reversed, and the discbarge of the said insolv- 
ent, Thomas Lamb, under the said act might 
be absolutely refused, or that such order be 
made in the matter as should seem meet. 
Osier for the appeUants. 
Holmeaied far the insolvents. 
No cases were cited by either party. 
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Haoabtt, J. — ^The learned judge below con- 
sidered the insoWent's conduct to be reprehen- 
sible in not keeping proper books of account, 
and suspended his discharge for six months. 
I do not think it wise to interfere with the 
exercise of such a discretion on the part of 
a judge who has heard the examination of 
the insolyent^and beencogmjcantoftheyarious 
proceedings in the case, except in a verj clear 
case in which the appeUate jurisdiction is 
necessarily invoked to preyent an undoubted 
injustice. 

I think that the learned judge acted with 
extreme leniencji and possibly took a milder 
yiewofthe bankrupt's misconduct than I should 
have done, judging wholly from the papers 
before me. Had he, with his superior oppor- 
tunities of forming a correct opinion, passed a 
much more severe sentence, I should certainly 
not interfere with it on the insolvent's appli- 
cation. I think the insolvent's neglect to 
keep proper books a most serious breach of 
duty, causing great possible injury to his 
creditors, and tending to raise strong distrust 
of his integrity. The evidence of his being a 
very illiterate man suggests the only possible 
excuse, and weighed, I presume, with the 
learned judge. It might perhaps be said that 
it was not very prudent for his creditors to 
trust a man so unfit for the conduct of business 
or the keeping of accounts with such large 
quantities of goods on credit. I do not differ 
from the learned judge's view as to the alleged 
preference. As to the neglect to keep proper 
books, I think it would be well always to 
punish such a breach of duty in a severe and 
exemplary manner. 

We have in this country in our legislation 
done everything to &vour debtors and render 
the escape from liability as easy as possible 
to them. It will be well at all events that the 
very easy requirements of the Insolvent Act 
on debtors asking for their discharge should 
be peremptorily insisted on, and proper punish- 
ment awarded to any breach of the trader's 
duties in conducting his business. 

I gladly avail myself of the power given me 
by sub-sec. 6 of sec. 7 of the act, and, while 
idling bound to dismiss the appeal, do so 
without costs. 

I think Mr. Lamb's creditors had just 



ground, for feeling indignant at his conduct 
and opposing his discharge, and endeavour- 
ing to have some punishment inflicted upon him. 



INSTRUCTIONS AS TO COSTS. 

Some difference Qf opinion has recently 
arisen respecting the propriety of a judge in- 
structing a jury what damages will carry costs. 
It has been customary in England for a judge 
to refuse to instruct a jury on this head. Chief 
Justice Erie, however, in the recent case of 
Athol V. Seman, adopted the contrary course, 
and gave the information asked for. The 
Solicitcrs Journal thinks that the best way is to 
leave the jury in the dark as to the exact con- 
sequences of their verdict This is also the 
oj»nion expressed by Baron Bramwell, in 
another recent case, KeUy v. Sherlock, Law 
Rep. 1 Q. B. p. 691. The report informs us 
that the jury having retired, returned into 
Court, after an hour and a quarter, saying 
they could not agree j and one of them inquired 
what verdict would carry costs. The learned 
judge (Baron Bramwell) replied, that it was 
a question which he had discussed with the 
late Lord Campbell, and the conclusion come 
to was, that the question was one which ought 
not to be answered by the judge. It was for 
the jury to say, if they found for the plaintiff, 
to what extent he had been damaged, irre- 
spective of the effect the verdict might have on 
the question of costs. Otherwise' they might 
actually defeat the law. After some further 
discussion, a juror asked the learned judge to 
repeat what he had said respecting costs. On 
which the learned judge said: "The law 
supposes that you will give such damages as 
you think are really equivalent to the injury 
sustained by the plaintiff. And it says, in 
certain cases, for the prevention of frivolous 
actions, if the plaintiff does not recover a cer- 
tain amount, he shall try his action at his own 
expense. Now it seems to me that you ought 
to say to yourselves, " we will give a cer- 
tain amount," but the amount ought not 
to be regulated by its effect upon the costs. 
Because it is manifest, if you say we will ^ve 
a certain sum in the hope it will carry costs, 
that you thereby defeat the object of the law." 



March, 1867.] 



LOWER CANADA LAW JOURNAL. 



197 



POST OFFICE REGULATIONS. 

The Otmada Oautte of Feb. 23rd containB 
some iiutrQCtionfl to poetmasten which are 
ci general interest. A letter is considered 
prepaid odIj when the whole postage is pre- 
paid. If only partially prepaid the letter is 
charged as though sent unpaid, lees the amount 
<3i stamps on it. Thus, a double letter with a 
fire cent stamp on it is charged nine eenUy as 
the postage on it, if sent uupaid, would have 
been iburteen cents. 

The instructions relatiye to book manuscript 
and printer's proof may be of service to some 
of our readers. Authors and others sending 
book manuscript to printers or publishers, 
are entitled to have it transmitted by mail at 
the printed matter rate of one cent per ounce. 
Proofe sent from printing offices to authors for 
correction also pass at the rate of one cent per 
ounce, and may be returned corrected at the 
same rate. • 

NOTICES OF NEW PUBUCATIONS. 

The Law Maoazive and Law Rbvuw. — 
London, Butterworths. November, 1866, and 
February, 1867. The contents of the last two 
numbers of this legal quarterly are full of in- 
terest. Among the articles in the November 
number is one on the case of George William 
Gordon ; another on Judicial Statistics by C.S. 
Greaves, Esq., Q.C., and a third on the Rank 
of Queen's Serjeant. The February Number 
contains an extremely interesting paper on Sir 
Edmund Saunders and Mr. Serjeant Williams, 
a notice of the late Sir J. L. Knight Bruce, 
and another paper on Criminal Procedure by 
Mr. Greaves, Q. C. 

The Ambeicah Law Review, January, 1867. 
—Among the papers in this valuable quarter- 
ly is one on Luther Martin, the friend and 
zealous advocate of Aaron Burr. Martin is a 
striking instance of the transient nature of 
iorensic fame. Although his very name is now 
almost forgotten^ he was for nearly half a cen- 
tury the most talked of man in Maryland, of 
which he was for thirty years the Attorney 

General. 

The Ameeican Law Register, January, 
1867.— D. B. Canfield k Co., Philadelphia. 
One of the editors of this monthly Law Maga- 



zine is the Hon. I. F. Redfield, author of 
« The Law of Wills." In a note to one of the 
Reports, the Hon. Mr. RedQeld, referring to the 
preparation of opinions by judges, remarks. 
" We have often regretted that our Courts of 
last resort had not more leisure to prepare 
their opinions in a similarly satisfactoiy 
manner. But it is the curse of our day and 
generation, that our ablest and most useful 
men ruin themselves, and &il to serve the pub- 
lic with any acceptance, just because they 
are pushed beyond their strength and ability ; 
and by attempting to do ten times as much as 
they can do well, really fail of doing anything 
to any purpose." This may be very true^ 
but on the other hand abundant leisure is not 
always productive of careful and painstaking 
opinions, as some of our readers have proba- 
bly had an opportunity of observing. 

Law Respectivg the Bab of Lower Cana- 
da, WITH THE Bt-LaWS OF THE GENERAL AND 

Local Councils. — This a pamphlet of over 
120 pages, containing the Act of last session 
respecting the Bar, and also the by-laws of 
the General Council, and of the sections of 
Montreal, Quebec, Three Rivers and St Fran- 
cis. The compilation, which will be found 
very convenient for reference, has been made^ 
we understand, by Mr. Gonzalve Doutre, Sec- 
retary of the General Council, who has evi- 
dently bestowed great labor and attention upon 
the task. 

Canadian Scenery — ^District of Gaspb. — 
Montreal, R. Worthington. Those who have 
any acquaintance with Gasp^ and ite roman. 
tic scenery, wiU hail with pleasure the ap- 
pearance of this work. It contains about 
twenty large sized chromo-lithographs from 
photographs taken by the author, Mr. Pye, a 
resident of Gasp6, who, with laudable energy, 
has surmounted all the obstacles incident to 
the preparation and publication of the work. 
The plates are accompanied by letterpress, 
descriptive of the views and of the District 
generally, with a full account of the various 
great fishing establishmente. All the spote 
favored by nature and worthy of a visit from 
the tourist are carefully noted. The work, 
which is handsomely printed at Mr. Lovell's 
establishment, forms a very valuable addition 
to Canadian literature. 
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AnduiOB.WllUuik. 

AolMTtlB, J«rimle 

B4tar, GM.AlOed. 

Burt,Lonli , 

SuroB. Junea L 

Baztor.LgwlL 

Btchtro, jowph 

Btnolt, Ptane 

Bonbomme. WQbrad 

Boamharer.Leri E.,lndlTM. uid u ) 

putnarorsioakM t BoomboTsr f 

Bownun, WDlUin L 

Brett, Jama* 

Brown, Bobart, IndlrldiuUr uid ) 

uptttatroIW. kB. Brown... J 

Blry, 6tK>r|B. indlTLdiiiilT uld « I 

pwtDsr (jBurf A H>t«. ) 

CirpeDler, Oeorve Dnf bun. 

Chul?, JuBM B«iur 

Cowu, Audnw 

CrawlOn). Th« 

Datld, Muime OllTiar 

Dtaoltua. Jttmh. 

Dilten. D*Tfd M. 

DOD^u, Thamu B 

I>ntMD, BMDoel 

Flawi, 'Bobart ... ' 

Forartb. HaHUali C 

Fnobette, J. Ble 

Fre«r, BndftCo 

OoorflB, JUpheiu 

GoodWlDw, Admm. 

Onnlar, Lonli J 

Banrr, Junea K 

Hoeklii, Wllliun 

UoeUa, WllUui, A HocUn, Sunnel 

Uudou, Flrmin 

Jacoe, WllUun 

Jonm, Jobn 

Elano, Jmmai. ---..-...-...... 

Kliig,WU1iutt 

lAbelle, Jean Bwtlite 

IdboeUn fc Sou, JosAptL 

I,uiu)iuBiix, Uwidra 

Laporia, Tletor. 

LariT«B, LoDii 

Lamleoz, Hutial 

Lathrop.aalea.jaa 

I«weU, tUobud 

lIoIntH, Alai 

HoK«(aa, Robert 

KsKUmon. Angiu 

Uanlr, Joahiui 

Harowi, Loola 

Htrih, Abraham.-..-, ...-- -... 

Hathiea. Edooard 

KiUa, EUiha LymM 

MltabeU, Wllltan Jobn 

Hoore, Bobart 

iiTiBa,iohn.. .;!";; !:;;";:;;;;"; 

Kfool, Falar Hnirar 

Oaler, Jobn 

Fa(g,KBtbwi 

FfDM-, Uudaar 

Pratt, Alexander 

Fridbun, Biahard 

FroToat, Sopbronle 

Bdd.KatbanW 

Beatber A Son, Iniaoe, 

Reiell, SamueL 

BlandeaD, Aleili, iDdlridnaJlruid ) 
aapartoarorBtandeau k Co.... t 

Bobibllla, Bdonard 

St. Jalian, J. B. O 

Seantllaa. Fnncl* 

8liiurd,B«BtCbarlaaEt 

Sterena.t)- A O 

Stewart, Oarid U 



Townahip of WaUaoa . . 
St. J. Btc. de BooriUo. 
Galt,C. W 

aotit&>ri '.'.'.'.'.'.'." '.'.'.'.'. 
rawnablp oTAnoaatar . . . 
St.Pat.de laRiT.daLoop 



Stiatlbrd 

Townibip of Emllr — 

Hontraal 

Towoahlp of Saltfleet . . 



St. Johna, C. E . . 



St. HuT'a 

ffoodatoek 

Sharbrooke. . . . 

ColUUfwood.., 

St.TbonatiC. 

aoelidi 

Gnalph 



1. Ardagb Boe- 

E.Hewton 

E. Ne*taB 



Ramiltoi 



Ti>wiublp of Cardan . 



Longueoil, C. K... 



Sbakaaneare, C 
BeUerlfia 



<>ai>TBle 

Slmooa.. 

Baat WIIUaiubnrfh,C'. W 



8. Robluos. 
a. MlUer.. . . 

IX. HsGragoT 



_. F. J. JaakH>D. 
W. T. Haaon.. . 



Wm. WalKBT.- 



D. B. CbJiboln. 



UasUIton. . 

- ebee.... 

lOtraJ... 

ebec . . . . 
Hontnia].- . 
Berlin. C W. 

StntAHd... 

Hontnal... 



iberbrooke . . 

loDtni' 



A. B. Stewart. 



Franoia Qeorga . . 

Franoli nemow . 

r's. Brown"'!!! 

A. M. Smllb 

HoGrapir. 



_.8."Bn>wii 

E.A.Ifaoaaditan 



A B. SlewarL.. 



Colllnjiwood. 



Hamilton. 



Stratford'-'. '. 

Simooe 

lfoDli«al... 

Xoilreal!! ! 

Hontraal!!! 

mtreaL.; 



ff-m. Walker.... 

A.K.Smltb ,1 

rboa.UiUet 1 
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A88IGNllENT8.HCbiiMii«Mtf.) 



I ov nraoLYxiT. 

StewarLAlex 

Stroud* wm, Deeker 

Tijlor, BATfd H., iadivldiuUljftiid I 
M partiifer of Brimi h TtLjlor,. . . j 

Tuoertlp, JaMiM 

TttT. Mabe 

Tildi, William 

Wanier, John 

Wfttt, Junes 

Watt,Bobert 

WfUiaoM, Unel 



KBUDXHOI. 



MiniMuik,C.W. 
Montroal 

MontrMl 



Tomuhlp of Anouter 

Montrau 

lageraoll 

Woodstoek , 

Ouebeo 

Brantlbrd 

Tomuhlp of Gitmbj • 



▲ssiona. 



Tho«. MUler 

A. B. Stewvt . . . 

A. B. fitowut.. . 

W. F. Flndlaj. . . 
T. 8. Brown 



Hamilton. . 

Montreal.. . 

Jamee Mo Whirtari Woodstock 



Jas. MoWhirter. . 

A. Frasor 

A. W. Smith 

J. J. Mason 



ZDXVCB. 



Stratford. 
Montreal. 

Montreal. 



Woodstock.. 

Qnebeo 

Brantford 

Hamilton.... 



DATB OF vo- 

TlOn TO FIUI 

CLAIXB. 



Feb. 18th. 
Jan. 81st. 

Jan.2ath. 

Jan. asth. 
Jan. 80th. 
Feb. 19th. 
Feb. 6th. 
Jan. 16th. 
Jan. 80th 
Jan. 21st. 



WRITS OF ATTACHMENT. 



Alexander Bnntin 

laaae Bnehanaa, Adam Hope and Chas. ) 

James Hope ) 

WaUam Bnrnss. jnn 

William Daning and Thomas Darling . . . 
Geo. Hnnter. FMriek Thomas Daily and 1 

Bndstreet D. Johnston j 

Norris Conrad Feterson 

Jsnes Shields. 



DBFnn> Airrs . 

John Sim Peter 

Palmer Way and Wm. Waj. 

Wm. Burgess, sen 

Charles B. Mi^or 

John Bow 

i Francis Woodard and \ 
Edwin D. Brooghton. . j 
tnery Blanehard Ried 



shwbjwWb ovncs 

AT 



Peterborough. 

Samla 

Walkerton. . . . 
Guelph 

Perth 



Samia. 
Perth. 



DATS. 



Jan. 23nd. 

Jan. 12th. 

Jan. 28rd. 
Jan. 10th. 

Feb. 2nd. 

Feb. 6th. 
Feb. nth. 



Nora.— Among the notices is one by Mr. Barth«, oflldal asslgneeatSorel, calling the creditors of Joseph 
Bsanperiant togetlMr, for the purpose of adrising as to the bcM means of disposing of the elftcts found in a 
hkUen place in the house formerly occupied by the insolrent 



Wax Tapers at Fckeral Ceremonies. — 
Le jvge Johnson vient de decider d Waterloo 
ane cause d^nne trds grande importance. 

Un homine fait enterrer d sea frais son fr^re, 
mort dans la plus grande pauvret^: entre 
aatres choees il fonrnit les cierges n^cessaires 
aa bervice fnnebre, et il emporta les restes 
chez lui, Le curd les rdclama, prdtendant que 
de droit ils lui appartenaient* 

Le ddfendeur dans ses ddfenses a prdtendu : 
lo. Que les cierges d demi brikUs lui apparte* 
nuent, puisqu'il les arait foumis. 2o. Que 
tout au plus pouraient-ils appartenir d la Fa- 
brique, et qu'ainsi le curd ne pouvait les rd- 
clamer pour lui-m6me. 

Le demandeur a prouvd la coutume, qui eet 
toute en sa fiiveur, et appuyd de Vautoritd des 
aateurs, de Jousse en particulier, il a prdtendu 
qu'en cette inatidre la coutume faisait lot. Le 
jnge lui a donnd raison. Le ddfendeur a dtd 
Coodamnd d remettre les cierges ou d en p^yer 
la valeur. — Courtier de 8L Hyadnihe, 



LAW JOURNAL REPORTS. 



COURT OF QUEEN'S BENCH. 

APPEAL BIDE. 

Dec. 7, 1866. 
O'HEIR, (plaintiff in the Court below), Ap- 
pellant; and LEMOINE, (defendant in the 
Court below,) Respondent. 

Action en hcrwige. 

The plaintiff, claiming under a deed of con- 
cession from the Seignior of Sorel, brought an 
action en homage against the defendant, whose 
land abutted on that conceded to the plaintiff. 
It was held that the plaintiff had proved his 
possession, and a homage was ordered. 

This was an appeal from a judgment of the 

Superior Court for the District of Richelieu, 

rendered by Laberge, A. J.^ on the 28th of 

June, 1864, dismissing the vplain tiff's atotion. 

The action was en hamagey brought by the 

plaintiff as proprietor of a certain gore of land, 

which he alleged had been concededlo him by 
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the agent of the Seigniory of Sore], by deed 
passed 10th October, 1839. The defendant^ 
whose land abuts on the gore so conceded to 
the plaintifi^ invoked by his plea a possession 
of thirty years, and prayed that the deed of 
concession be declared fhiodulent The plain- 
tiff answered specially, denying that there had 
been any fraud. 

On the 30th June, 1863, the Court, having 
heard the parties, ordered, cBoantfairt droit, 
that a surveyor be named to make a plan of 
the property in contest. The report of the 
surveyor was homologated, and on the 24th 
June, 1864, final judgment was rendered, dis- 
missing the plaintiff's action on the foUqwing 
grounds: That although a concession had 
been made to the plaintiff's ttiiUur of the land 
in question, yet neither he nor his auUxar had 
ever taken such possession as was required 
by law. Further, that it appeared the defend- 
ant had ha4 possession of the land, and there- 
fore the plaintiff had no right to bring an action 
tn homage. From this judgment the plaintiff- 
appealed, submitting that the deed of conces- 
sion was a valid and sufficient title ; that the 
thirty years' possession of the defendant was 
not proved; and that he, the plaintiff, had 
exercised his right of property by cutting wood 
upon, the land, which was still in a wild state. 
It was also objected, that the report of the sur- 
veyor went beyond the authority given in the 
interlocutory judgment, and should have been 
set aside. 

MoNDELET, J. We think that the plaintiff 
has sufficiently proved his possession, and 
that the judgment must be reversed. 

The following is the substance of the judg- 
ment as recorded : Considering that the appel- 
lant has a right to demand a bomagej and that 
he has made proof of his possession, and that 
the Court below was in error when, by its 
interlocutory judgment, ii ordered the appoints 
ment of a surveyor, aieanifcdre droit, to pre- 
pare a plan or description of the property ; and 
that there was error in the final judgmentdis^ 
missing the plaintiff is action, the Court sets 
aside and annuls said judgments, and orders 
that a sworn surveyor be named by the parties 
within fifteen days, or otherwise to be named 
by the Court, to proceed to draw a dividing 
line between the respective properties; the 



respondent to pay the costs of appeal, the 
costs of the Court below to be reserved. 

Atlwiv, DRUMMOin), and Badglet, JJ. 
concurred in the judgment 

/. Armstrothg, fctr the Appellant. 

Lafrtnayt Ss Brtmeau, for the Respondenta. 



Dec. 4, 1866. 
WOODMAN, Appellant; and G£NI£R» Re- 
spondent. 
DefecHoe BeUtmr^Becord remiUed, 

The return of service having been found 
deflective by the Court, the record was ordered 
to be remitted to the Court below, that the 
parties might be heard on the point raised by 
the Court. 

Appeal from the District of Beauhani<Ms. 

Atlwin, J. The party who is sued as pro- 
prietor in possession, and who is mentioned, 
not only in the declaration, but even in the 
writ, as one of the defendants, has not been 
served with a copy of the declaratioii and 
writ. We therefore order the record to be 
remitted to the Court below, in order that the 
parties may be heard on this point, as to 
whether the action should be dismissed, or 
this party be brought in. 

Badoley, J. Here the doubt has been 
raised by the Court, and not by counsel. We 
think that in all cases where the doubt is 
first raised by the Court, the parties should 
be heard. 

DauiiMOin), J. A ibrm of signification has 
been prepared in blank, but has not been filled 
in or signed by the bailiff. 

Record ordered to be remitted. 



COURT OF REVIEW. 

_ • 

Dec. 22, 1866. 

TAYLOR V. MULLIN. 

Court o/Renew^ Jurisdicium of. 

Held, that the Superior Court^ sitting as 
a Court of Review, has no power under the 
statute, to revise judgments in cases which are 
not susceptible of an appeal ; that where there 
is no right of appeal there is no right of 
revision : and therefore that there is no rieht 
of revision with respect to a judgment under 
the Municipal Act of Lower Canada. 

The d efendants having inscribed this case for 
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reTiaioD, the petitioner, Taylor, moved that 
the inacriptioa be rejected, on the grouiui thai 
the jodgment d which the reviBioii was asked, 
having been rendered tinder the Municipal 
Act, was not subject to revision. The right 
of appeal was expressly taken away by Statute, 
and it followed that there was no right of re- 
vision. 

Smith, J. (dissenting). I am of opinion thai 
the parties are entitled to a revision of the 
judgment. The question has already come 
upin seyeral cases, one of which yna & parte 
Spelman, and the Court refused to permii the 
case to be inscribed for review, upon the 
ground thai where there is no appeal there is 
no leview. This is a nice expression, but when 
vou come to examine the question, the sound- 
new of the doctrine seems doubtful. The 
Court of Review is not a Court of appeal. It 
is still the same Coort, the Court of original 
jurisdiction. The Statute merely suspends 
the judgment of one judge, till it has been re- 
vised by three judges. It has been pointed oat 
to me that I concurred in one of the judgments 
refusing the right of review. But 1 did so 
without looking into the matter, on being told 
that the statute did not allow it. On examin- 
ation I find thai I must dissent from the doc- 
trine which has been held in several cases 
here, and also at Quebec. 

BsBTHKLor, J. The statute has expressly 
taken away the right of appeal in the present 
case, and I am clearly of opinion that where 
there is no appeal there is no revision. 

MoHK, J. I think the'question is one of con- 
siderable difficulty. The pretension that there 
is no revision where there is no appeal seems 
to me to admit of contiderable doubt. The 
Coort of Revision is the same Court, and unless 
there is something which expressly takes away 
th^ right of revision, I think thai all final 
judgments should be subject to revision by 
thr^ judges. AH I can say is this, seeing that 
the rule, that where there is no appeal there 
is no revision, has been held by the Court at 
Qaebec, and seeing that we have held the same 
here in two or three cases, and, finally, that 
Mr. Justice Berthdot is as decidedly against 
the right of revision as the honorable and 
learnt President of the Court is for it, I con- 



cur in the rule already laid down, that where 
there is no appeal there is no revision. 

Inscription rejected. 

Abbott d: CarteTf £>r the petitioner. 

DevUnj for the defendant 



SUPERIOR COURT. 

Feb. 16, 26, 1867. 

ROYAL INSURANCE CO. v, 

KNAPP AKD QREFFIN. 

Capiat— CbuM of actUm^IUegal detention 
of property— C. S. L. C. ec^. 87, sec. 8. 

Bonds and securities to a large amount were 
stolen fh)m the plaintifi& b^ the defendants in 
the State of New York, without the limits of 
Canada, and were subsequently brought by 
them within the Province, and illegBlly de- 
tained there. ' The defendsuits being arrested 
under a capias : — 

Heldf that the cause of action, within the 
meaning of C. S. L.lC. cap. 87, sec 8, arose 
in New York, thai it existed there wholly and 
entirely before the defendants reached Canada, 
and, therefore, that the defendants were not 
liable to be imprisoned under a capiat. 

This was a petidon by the defendants, who 
had been arrested under a capiae ad respon- 
dendum, to be discharged from custody. [ Vide 
ante, p. 189, for the proceedings on the motion 
to quash, which was dismissed hy Bertheloiy J.] 

Roberteon, Q, C, for the defendant Griffin. 
No capiae can be issued on a liability like this, 
though there may be a right of action. 

In England, by 21 Geo. 11., cap. 3, it was 
enacted that in all cases over £10, capias 
might issue on affidavit of a right of action. 
But in Canada there must be an '' indebted- 
ness}" the capias and action are distinct; the 
capias may be lost, while the action may re- 
main. No judgment can be cited maintaining 
a capias on a cause of action not founded on 
indebtedness, or a debt sworn to. In Beard v. 
Isaac, in Review, decided 30th May last, a 
person in Liverpool hired a vessel and cargc^ 
and refused to carry on his contract. A ecg^ias 
was issued, charging him with the difibrence 
between the rates of fireight. Badgley, J., 
held that in commercial cases, where there is 
a money loss, on a contract for money value, 
capias would lie. This went far, but not to 
the length of saying : <* You took and con- 
verted my property, e. g. my horse, and are 
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indebted in its yalue; therefore, I have aright 
to capias." The ill^al holding possession of 
bonds or any personal property in Canada, if 
a good ground of capias, must coyer the prin- 
ciple of illegal possession and holding of real 
property too. Real property is as much fav- 
ored as personal. The capias must be for a. 
debt, and that must be clearly sworn to as a 
present indebtedness to plaintiff. A capias 
will not lie by saying: '^Tou attempted to 
murder me (say in New York) ; you cut off 
my arm, therefore, I can capias you. Se- 
condly, there can be no capias on a cause of 
action arising out of the Province. By the 
C. S. L. C. p. 810, it is enacted that <<the 
Court or Judge may order any person to be 
discharged out of custody, if it is made to 
appear, on satisfactory proof, that the cause 
of action arose in a foreign country.'' In the 
affidavit and declaration there is but one 
phrase, one sentence, one cause of debt, one 
cause of action — illegally obtaining posses- 
sion and illegally holding in Montreal. 

Thirdly, the proof establishes the loss of 
the bonds at New York. They were missed 
after an interview of defendants with McDon- 
ald, plaintiff's agent. But this witness does 
not swear to the indebtedness of the defend- 
ants, or that they took the bonds. Admit- 
ting that the bonds were illegally obtained 
possession o^ it must have been at New York. 
This is shown by plaintiffs' witnesses, and the 
canse of indebtedness as well as of action 
anses out of Lower Canada. The '^ill^al 
holding in the City of Montreal " is not proved. 
None of the other witnesses examined say the 
bonds have been seen in this Province. Mul- 
vahille's statement of what took place in jail 
is: — ^I asked him (Griffin) * ' what have you done 
with the bonds?" and he answered, <'We 
have got them all right here (Montreal) plant- 
ed." This the sole evidence, and it is unsup- 
ported. Even if it were uncontradicted and 
the story credible, it would be insufficient. 
The debt has not been proved, and it should 
have been clearly proved by the affidavit itself. 
The plaintiff must clearly show that in this 
case the Court has jurisdiction. He alleges the 
secretion of the defendants' effects in the affi- 
davit, but sti^tes in it also, that they never had 
any effects, real or personal. Mr. Routh 



swears that they are ''secreting their estate 
and effects, with intent to defraud their credi- 
tors;" that they are citizens and subjects^ of 
the United States — ^merely here in the citj of 
Montreal temporarily : have no domicile in 
Canada, nor do they own any property, real 
or personal, in this Province. But all thia is 
very vague, and could not at all induce the 
Court to hold the defendants on capias. It was 
urged that holding in Montreal these bonds, 
was, as it were, a new cause of action, and, 
therefore, a capias would lie. But this hold- 
ing must be traced back to its inception, and 
will and must continue to be qualified by the 
Jiratposaession, whether l^al or illegaL If the 
defendants on the 10th Dec. illegally obtained 
possession of the b6nds in question at New 
York, there was a commenced illegal holding. 
there : the dSlii was complete and the holding 
commenced there. In other words, the ille- 
gal holding commenced at New Yprk, and 
the coming with the bonds into Canada on the 
12th did not change the place of the cUUt; 
there was the origin of the cause of action 
founded on the MU. So if a contract is 
made at New York, and the debtor comes to 
Lower Canada, his debt exists, but the cause 
of action remounts to the original contract. 
By using the words of the Consolidated Sta- 
tutes, '' no capias on a foreign cause of action," 
our statute includes both c<»tract8 and diUU 
as causes of action, and excludes capias in- 
both cases. It was held in Silverman's case^ 
that where a note was given in Montreal for a . 
debt which originated in the States, no cajnas 
lay. The note was held to remount to the place 
where the debt originated, although it was ac- 
knowledged here. Now, why should a liability 
founded on a diUt committed at New York not 
be treated as having originated there, and as 
'' a cause of action ' ' perfected ? How can it be 
pretended that an illegal holding of bonds <^ 
other personal property (which all admit was 
the consequence of an alfeged illegal obtaining 
possession thereof at New York) can of itself 
be treated as a new and independent cause of 
action, merely by ignoring New York as the 
place of the cUlitf and ailing a holding in 
the city of Montreal ? The attempt to restrict 
the whole cause to the holding in Montrealf' 
the omission of the place where they were 
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iUegallj' obtained, arise from the wish to get 
rid of the statute, which prohibits capias on 
eTOj contract^ diUif or other cause of action 
originating in a foreign country. In case of a 
loreign diUt the foreign cause remuDs; in 
aatofthedSUt 2ia5t2ify remains ; tha action 
founded on the diUt or liability remains, but 
•there can be no capias. 

KerTf for the defendant Knapp. Defendants 
filed petitions for discharge from custody, and 
examined Mr. Routh as a witness, who admit- 
ted that he knew nothing personally of the 
ficts relative to the obtaining possession of 
the bonds on 10th Dec. by defendants, or their 
holding them in Canada ; that his knowledge 
thereof was derived from third parties ; but he 
admitted that the alleged obtaining on 10th 
Dec was an obtaining in New York ; as to the 
other points in his affidavit, with respect to 
the defendants leaving Canada and secreting 
their estate, his information was derived from 
Captain Young, Chief of the Detective Police 
in New York, and Mr. McDonald, agent for 
the plaintiffs in that city. The plaintiffs is- 
sued a commission to New York, and there- 
under examined Mr. McPonaM, Capt. Young 
and others. By that evidence it may, for the 
sake of argument, be assumed that on the 10th 
Bee, at New York, a wrongful taking by the 
defendants of the bonds in question is estab- 
lished ; and that afterwards they (the defen- 
dants) sought refuge in Canada. Th^e is no 
proof that the defendants meditated leaving 
Canada, or had secreted their property, the 
evidence of McDonald and Young on those 
. points being hearsay* A person of the name 
of Mulvahille has been examined, brought up 
under a writ of habeas corpus fVom the gaol ; 
he deposes to admissions made by Griffin, as 
to the manner in which the taking of the bonds 
from the safe in the insurance office at New 
York was effected, making Griffin the person 
who walked about the office whilst Knapp en- 
.gaged McDonald in conversation ; whilst Mc- 
Donald deposes that it was Griffin who kept 
him in conversation whilst Knapp walked 
about the office. Mulvahille moreover declares 
that Griffin told him the bonds were here. He 
.also says that he told Payette, the gaoler, that 
be wished to see one of the plaintiff's agents, 
.and that in consequence of such intimation, 



Mr. Perry, the plaintiff's inspector, called 
upon him. 

The first question for consideration is, wheth- 
er the affidavit upon which the writ of capias 
was based, being shown to be the affidavit of 
a person not having a personal knowledge of 
defendants' indebtedness to plaintiff— is not 
thereby destroyed ; and such b^ing the case, 
whether all the evidence adduced under the 
commission on that point is not illegal, and 
should be rejected from the record, and defend- 
ants discharged on the ground of want of 
proof of the existence of a debt by defendants 
to plaintiffs. Under the clause of the statute, 
the evidence of such indebtedness in the affi- 
davit must be derived from the personal know- 
ledge of the person making it. An affidavit to 
the effect *^ that defendant is personally in- 
debted to plaintiff in a sum of $80, as the de- 
ponent has been informed," is insufficient, and 
a capias issuing thereon would be quashed on 
motion. [I ArchboId'sP., p.655. Schroeder 
on Bail, p. 42.] In this case, it is true, Mr. 
Routh swears positively in his affidavit, to the 
fact that defendants obtained illegally the 
bonds, that they now hold them illegally at 
Montreal, and have refused to deliver them 
up ) but when examined as a witness, he ad- 
mits that he never saw the bonds, and has no 
personal knowledge of the facts he has sworn 
to, save the making the demand to restore. 
His allegations are fbunded upon information 
derived from others, and the affidavit is of no 
avail, and consequently there is no proof of 
the existence of any debt. There is no evi- 
ence that the defendants were about to leave 
the Province, or that they had secreted their 
estate, Ac., with intent to defhiud. By the 
Capias Act, it is provided, that if a party ar^ 
rested shows to a judge of the Superior Court 
on summary petition, that the cause of action 
for which he has been arrested arose in a for* 
eign country, he shall obtain his discharge 
from custody. By the plaintiffs it is pretended 
that it is a matter of no importance in this 
case where the larceny or wrongful taking of 
the bonds occurred. That the wrongful deten- 
tion and refusal to restore them when demand, 
ed, wherever the same occur, give rise to the 
cause of action in the plac^ where such illegal 
detention is continued, although that place 
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may not be the same as that wherein the lar- 
ceny or wrongftd taking of the bonds occurred. 
That consequently, in this case the wrongful 
detention ^nd reftisal to restore having taken 
place in Canada the cause of action did not 
arise in a foreign country, although the 
ori^nal larceny or wrongfdl taking was effect- 
ed in New York. Defendants pretend that 
the wrongful taking in New York is the cause 
of action in this case, and that it consequently 
arose in a foreign country. It becomes neces- 
sary, in the first instance, to establish the 
meaning of the words " cause of action." In 
cases of contract it is where the contract was 
made. (Warren y. Kay, 6 L. C. R. 492 ; Jack- 
son V. Coxworthy, 12 L. C. R. 416 j 1 Poelix, 
p. 222 ; Senecal and Chenevert, 6 L. C. J., p. 
46.) But I go even further, and accept 'Ma 
jurisdiction speciale de Tobligation " of the 
Roman Commentators as the jurisdiction with- 
in which the cause of action on that obligation 
arose. Immediately upon the commission of 
a d^Utf or wrongful taking of bonds, arises not 
only the obligation to restore their value on 
the part of the thiief, but also the right of ac- 
tion in fitvor of the proprietor to recover the 
bonds or their value. (Mackeldey Ms., § 482, 
486, p. 233, n. (4) (13) ; 2 Savigny Oblig., p. 
46, 449 ; 8 Savigny D. R., p. 281, 237.) He 
also cited firom Westlake, Private Int. Law, 
No 108, 114, 247, and Maine's Ancient Law, 
to show that the forum ddicH in every 
case is the fbrum of the country within 
which the diUi was committed. That country 
was the lieu of the aeU obUgcUoire, it was there 
that the obligation was bom, and it was there, 
consequently, that the action arose, fbr 
the action is based upon the obligation, 
and the obligation therefore, is the cause 
of action. A consequence of the admis- 
sion of this principle is, that when an 
action is instituted in the forum domicilii of 
the debtor, grounded upon the commission of 
a dHUin another country, the law of the forum 
deUcH controls the case, so that, amongst 
other things, what would be a justification in 
the country where the diHi had been commit- 
ted, would be a justification in the country 
where the action is tried. (Lord Mansfield, 
Moslyn v. Fabrigas, Cow, 175, 172. In con- 
tracts it is laid down that when any difficulty 



arises with respect to the rate of exchange and 
interest due thereunder, we are to take into 
consideration the place' where the money is, 
by the original contract, payable ; for where* 
soever the creditor may sue for it, he is entitled 
to have an amount equal to what he must pay 
in order to remit it to that country. In cases 
of diUi the principle is the same^ and thus the 
interest is measiued by the rate of the locus 
ddicUj and exchange in this case (if judgment 
were rendered against the defendants) diould 
be so as exactly to replace in New York the 
bonds wrongfully taken there by the defend- 
ants. (Etruis V. East India Co. 1 P. W. 
395,2 Bro. P. C. 382; Westlake, No. 230, 
237 ; Story on Con. of Laws, sec. 307 to 310.> 
We have, then, previous to the arrival of the 
defendants in Canada, <>ertain rights acquired 
by the plaintiffs agifinst them, and certain obli- 
gations by them incurred towards the plai^itifEs, 
all springing from the commission by the de- 
fendants of a dliUi in New York. The plain- 
tifi*, immediately upon the di2i< being commitr 
ted, had the right of instituting an action 
similar to the present one against the defend- 
dants, not only in the TJmted States, but, ac- 
cording to the principles of international law, 
wherever the defendants might be found. The 
obligation incurred by the commission of the 
dttit travelled with the defendants wherever 
they went, and the plaintifils' right to sue them . 
accompanied them in their travels. But the 
changes of domicile did not create new obliga- 
tions towards the plaintiffi or new causes of ac- 
tion against the defendants ; so that, in Act, 
the holding in Montreal and refusing to restore 
add nothing whatsoever ather to the obliga- 
tion of the defendants or the right of action of 
the plaintifib. But by the plaintiffs it is pre- 
tended that the holding and refusal here ^ve 
rise to the cause of action in Canada. But 
the wording of the pluntifis' affidavit shows 
that the illegal obtaining on the 10th Dec. in 
New York, c6nstitutes a portion of the cause 
of action, for the ill^al holding and refusal to 
deliver, followed there as a matter of course. 
But if, on the contrary, the plaintifife pretend 
that the original obligation incurred.by defend- 
ants by the taking of the bonds is extinguished, 
where and when did such extinguishment oc- 
cur ? if no satisfkctory answer be given the 
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wlj ooneiuflioii to be anived at ie that it is 
ii fhU ibrce. The aigament insisted on by 
tke phiintiifey that becanse at oommon law the 
laaeaiBe of thieres with thdr plunder through 
a district other than the one wherein the lar- 
ceny waa effected justifies the indictment of 
i^e tlueves therein far larceny, upon the prin- 
ciple that every fresh removal is a fresh tres- 
pass, and that consequently the defendants' 
light to Canada with the bonds was a fresh 
trespaas, giving rise to a new cause of action 
here^ cannot be admitted as sound. At com- 
mon law the general rule is that an indictment 
can only be presented in the district wherein 
the crime was committed. The case of the 
thief removing with his plunder into another 
district, and b^ng liable there to indictment 
is one of the exceptions to the rule ; but it is 
founded upon a legal fiction of the common 
law which extends solely to the boundary of 
the State within one of the districts of which 
the larceny was committed, and there dies; for 
it is clear that no indictment can be presented 
in Canada for a larceny of bonds efiected in 
the State of New York (2 Russell, p 331-332. 
1 Archbold, P. ft P., p. 69 and notes.) Under 
our law no capias can issue in any action the 
cause of which arose outside of the limits of 
the Province of Canada, nor can such action 
be commenced by writ of capias. Can it be pre- 
tended that if a party contracts debts in a 
foreign codntiy, removes into Canada with his 
estate and effects, and there gives his creditor 
a promiasory note for the debts so due, dated 
and payable in the Province, upon which note 
dishonored the payee takes out a cajnas, that 
the defendant is not entitled to his discharge 
from custody upon the ground that the cause 
(faction arose within a foreign country? The 
case ot Silverman and Janes, decided by Mr. 
Justice Badgley, is a case in point in favor of 
discharge. The principle recognized in that 
case is, that rights which have once accrued, 
and obligations which have once been incu^ 
ted properly and well by the appropriate law, 
are treated as valid everywhere, and that 
where once an obligation exists, the acts of the 
party obliged, which if the original obligation 
had not been in existence would have created 
one exactly similar, are productive of no efibct, 
but leave the original obligation to be the 



cause of action between the parties ; thus it is 
necessary, in order to discover the cause of 
action in this case, to fix the period and the 
place when and where the original obligation 
by which the defendants became liable to pay 
to plaintiff the value of the bonds stolen, as 
prayed for in the conclusions of plaintiffs' de- 
claration, was incurred. The period and 
place when and where the defendants so be- 
came liable are easily discovered. No one 
can doubt that the obligation so to pay to the 
plaintiff the value of the bonds so stolen, was 
incurred on the 10th Dec. last at New York, 
and consequently the cause of action in this 
case arose in a foreign country, and the defend- 
ants are entitled to their discharge. 

Bethune, Q. C, for the plaintiffs. From 
the argument as it has been presented on the 
other side, and more especially from the argu- 
ment of the learned counsel who has last 
spoken, I think that some of the points may 
be taken as admitted. The learned gentle- 
men do not raise the question that because 
the depositions disclose a felony, the plaintiffs 
are therefore debarred of all civil remedy. Con- 
sequently, I need not enter into a discussion 
of that point, though I am prepared to show 
that whether the &cts as established by the 
evidence disclose a felony or not, the plaintiffs 
were nevertheless presently entitled to exercise 
their civil remedy. 

Both of the learned counsel have avoided 
drawing your Honor's attention to the whole 
of the affidavit of Mr. Bouth. They contented 
themselves with referring to the first para- 
graph and would not go on to read what fol. 
lows, though I asked both of them several 
times todo so. The paragraph immediately fol- 
lowing, and which I wished them to read, 
shows tlie way in which this debt originated. 

First of all, Mr. Routh swears, that on the 
10th Dec. last, the defendants illegally obtain- 
ed possession of the bonds, and that they have 
them here in Montreal. This is the portion 
of the affidavit the defendants' counsel read, 
but the part which follows, and which they 
abstained from reading, is in these words : — 
''That deponent hath personally demanded 
" from the defendants the restoration of the 
'' said bonds and certificates ; but they, the 
''defendants, have wholly refused to restore- 
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*^ the same or any part thereof to the plain- 
*^ tiffs, and the defendants still retain and se- 
'' Crete the same firom the plainti£&| so that 
''the plaintiffs are wholly unable to reyen- 
'^ dicate or attach said bonds and certificates." 
The cause . of debt is simply this : Tou; 
Knapp and Griffin, have here in the city of 
Montreal some $266,000 worth of bonds and 
securities } they belong to me ; you got them 
into your possession iUegally ; I say you got 
them illegally, because I want to n^ative the 
supposition that you came by them honestly. 
The gist of the matter is— and thai is our 
charge, — ^you have them here in your posses, 
sion, without lawful title, and retain them 
against my wiU, and I challenge you to pro- 
duce any lawful title you may pretend to haye 
to them. My remedy in rem is taken away 
from me, or rather rendered nugatory, by 
your action, and, therefore, I want simply the 
yalue of my property. 

I will now take up a matter of form to 
which the learned counsel who last spoke 
alone referred. He said, this proceeding must 
fall to the ground because fundamentally, a 
debt must be positively sworn toy and, al- 
though Mr. Bouth, in his original affidavit has 
sworn to the debt positively, yet, in his ex- 
amination under the Petition, he has admit- 
ted his information in this respect was merely 
hearsay. The learned counsel then contended, 
that the evidence of Mr. McDonald and the 
other New York witnesses, which was intended 
'to supply this apparent defect, was illegal un- 
der the circumstances, and that the mere fact 
of Mr. Routh not being possessed of positive 
information, of his own personal knowledge, 
as to the indebtedness, was fotal to the plain- 
tiff's case. Now, Mr. Bouth in his affidavit 
undertook to swear distinctly and positively 
that the defendants owed this debt. The af 
fidavit, then, being sufficient in this respect, 
holds the defendants in custody securely under 
'the writ. They then say they are entitled to 
be relieved from custody, because what Mr. 
Bouth has sworn is false. On this point 
my learned friend is technically wrong, for 
even if Mr. Bouth' s evidence under the peti- 
tion has failed to sustain the positive as- 
sertion of his affidavit, yet, the issue tendered 
^ the petition being the truth or fiilsity of 



the original affidavit, it was competent to tlie 
plaintiffs to corroborate Mr. Bouth's testimoay 
by other evidence. The only efiect of Mr. 
Bouth' 8 admissions as to the hearsay chanc- 
ter of his iniTormation would be to make ont a 
primdfacie case Tor the defendants, and com- 
pel the plaintiffs to do what has been doDe^ 
namely to prove the precise truth of Mr. 
Bouth's original statement We are relieved 
from all anxiety on this point, however, fi>r Mr. 
Bouth's affidavit has not been broken down 
in the way my learned friend tries to make 
out. For, although Mr. Bouth swears that 
his information was in the main derived from 
what Mr. McDonald and the New-Tork de- 
tectives told him, yet, in answer to a test 
question put by Mr. Kerr, whether or not his 
information was solely derived from other 
parties, he distinctly states no^— and adds, 
that although it was so^ in the first instance, 
his conversation with the prisoners in gaol so 
confirmed him as to the trutlv of such infer 
mation, that it enabled him to swear as poeL 
tively as he had done. 

Another point raised by one only of the 
learned counsel is this : he says there is no 
satisfactory evidence that these men were 
going to leave the Province* Well, I may 
answer, they have put in no evidence to prore 
the contrary. The plaintiffs charge them with 
being strangers and professional thieves- 
mere wanderers, having no fhed place of 
abode, and certainly none here in Montreal, 
— and that if they once got out of gaol they 
would immediately leave the Province. Under 
the issues as tendered by their petition, the 
defendants were bound to make out at least a 
pHma facie case, that this charge was untrae. 
But they have wholly abstained from adduc- 
ing any evidence whatever on the point. Then 
as to the proof that they were reaJly going to 
leave, I need only refer to the evidence of the 
New York detective Toung, who swears posi- 
tively to the character of these men, and that 
he gave Mr. Bouth the information which he 
firmly believed to be true, that the moment 
the prisoners got out they would never be 
seen here again. Besides that, we have the 
evidence of Pazton, who says that these men 
having been a couple of days ia gaol, stated 
that they confidently expected to be released. 
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Thejwere origiDftUj arrested on the verbal 
oomiiaint of the New York detectives, and 
remaided hj Mr. Brehant, the Police Magis 
trate^ until two o'clock in the afternoon of a 
given daj. Whilst in custody, thej conversed 
freeljwith Paxton and their fellow prisoners 
in the same ward, and boasted that they 
knew aD about the law, and that they could 
not be held under the Ashburton Treaty, as 
the offence was only larceny and not robbery. 
They got out, and then to their amazement 
they came back again. The other debtors 
sre surprised to see them return, and then 
oocurs the conversation as to what*brought 
them back. In that conversation they say 
*' Oh ! this will be only for a short time. But 
we were afraid they were going to kidnap us, 
as somebody else had been kidnapped;" — 
evidently referring to the case of Lamirande. 
1 only mention these points to show that 
these men were under the apprehension of 
being kidnapped, and fully intended, should 
they have been released, to leave Canada, and 
thns prevent the possibility of such an occur* 
rence. This makes the case of the plaintiffs 
in this respect as complete as can be, and, in 
the absence of any kind of evidence on the 
cither ade, to refute it, makes out mucli more 
than a mere prima facie case on the side of 
the plaintiffs. In this way I get rid of the 
two points, which were raised by one only of 
the defendants' counsel, and which are not 
really those on which the defendants mainly 
rely. The true turning point of the present 
discussion I take to be, whether or not the 
ctnse of action arose in a fbreign country, and 
the solution of that question must depend 
upon the fiust whether or not, when Mr. Bouth 
made his affidavit, the bonds and other secu- 
rities were really here in Montreal. There 
is to my mind very satisfiictory evidence that 
the defendants are the men who really took 
the bonds from New York, and that they had 
them here in Montreal. If I make out this, 
I make out my case. The pretension of the 
plaintiflb here, is simply this : you, Enapp & 
Griffin, have here certain bonds, my property, 
which you refuse to restore to me, and to 
which I say you never had any legal title. 
Supposing you stole them, what does 
that matter 7 If you bring them here i nto Ca- 



nada, that is a new caption. If the theft is 
committed in one place, and the thief goes to 
another, he can be indicted there. This is un- 
doubtedly the law, Hhere the places are within 
the same sovereignty or government But the 
principle of the mere caption is the same, whe- 
ther the place be or be not under the same sov- 
ereignty. Mr. Carter has looked up the autho- 
rities on this point, and will cite them to the 
Court. My simple charge here is, you have got 
my property, and you have no title to it. I ask 
you to restore it, and you won't do so. The 
cause of action, then, is not the stealing of the 
bonds in New York, but the illegal detention 
of them here in Montreal. It matters not 
where the defendants originally got possession 
of the bonds, it is enough that they have them 
here ; that they have no l^al title to them ; and 
that they refuse to restore them. There- 
fore, all the authorities of my learned f^iendi 
Mr. Kerr, as to a foreign debt, fall to the 
ground. The case is reduced to a mere ques- 
tion of evidence, as to whether or not the de- 
fendants really brought the bonds into Mon- 
treal. On that point I apprehend there 
can be no kind of difficulty. The fkcts as 
they are proved are these. It is in evidence 
and proved to a demonstration that on the 
10th December last the Royal Insurance 
Company owned and possessed these bonds ; 
that they were contained in a tin box which 
was deposited in the vault of the Company at 
New-York, and that the New York agent, Mr 
Macdonald, had the key of the box in his 
pocket. Enapp and Oriffin came into the 
office ; one of them, it matters little which, 
engaged the manager in conversation about a 
life insurance, whil« the other walked back- 
wards and forwards in the office. Finally 
these two men went out, — nobody else came 
in, — and after they went out the bonds were 
found to have disappeared. The presumption 
is certainly very strong that these were the 
men who took them. One of them immediate- 
ly takes flight the same day to Canada, the 
other leaves the next day. In a day or two 
they are followed by their wives. They all 
take up their quarters at the Ottawa Hotel in 
Montreal, and a New York detective who is 
here looking after other bond thieves — for un- 
fortunately bond robberies have been pretty 
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frequent of late — telegraphs to detectiTe Toung 
*^ Enapp and Griffin are here/' Mr. Maodo' 
naldy the Agent of the Royal Insurance Com' 
pany in New York, soon after comes here, 
accompanied hy the New York detectiyes, and 
he at once recognizes Knapp and Griffin as 
the two men who had been in the office immedi' 
ately before the bonds disappeared. The 
presumption of law clearly is that in fleeing 
as they did they naturally carried off the 
booty which they had risked so much to se- 
cure. Following up the narrative of events 
we find that the New York detectives who 
came on with Mr. Macdonald, recognize these 
men and have them arrested. The Manager 
ofth« Royal Insurance Company here, Mr. 
Routh, and the New York Agent, are then 
advised to see the prisoners in gaol, and de. 
mand the restitution of the bonds, in the hope 
that they might be thus induced to make 
amends, and if not, that their positive refusal 
to give up the bonds should be established. 
Mr. Routh, Mr. Macdonald, and Mr. Perry, 
the Inspector, accordingly visit the gaol. The 
conversation with the prisoners is sworn to by 
Mr. Routh and Mr. Macdonald. Pazton, a 
prisoner who happened to be confined in the 
same ward, tells us, that the defendants in 
speaking of their arrest at that time said it 
was a mere matter of detention ; that they ex- 
pected in a few days to be released. That 
they knew there was no criminal charge that 
could get at them, and that the bonds were 
'' planted,'' and could not be got at. Well 
Mr. Routh accosts these men, and says, '^ We 
have come about these bonds ; you had better 
give them up and get out of this place.'' They 
commence by denying that they ever had the 
bonds at all. Macdonald' says one of them 
got angry, and told Mr. Routh he had no busi- 
ness to come there. Then Enapp remon- 
strated with the other, and said, " There is no 
use in getting angry ; these gentlemen have 
come here on business." Treating the affiur, 
then, as a mere matter of business, Enapp 
says, '' What do you value these bonds at f ' 
and thereupon he and Mr. Macdonald go into 
a minute calculation, establishing some of 
them to be worth so muoh and others so much, 
and he then asks, '< What reward fure you 
offering for them?" << Well," says Mr. Routhj 



<< 910,000 has been offered in New-York," 
intimating that the Company would be very 
happy to give that sum. Whereupon Eni4)p 
exclaims, " Well, gentlemen, you must take 
us to be God damn fools to give up sach a 
sum for such an amount," Then comes in 
the additional evidence. We have first the 
evidence of Mr. Mulvahille, who was confined 
in the same ward with the defendants, and 
swears positively as to tbe conversation be. 
tween him and Griffin, Grifin said it was 
better to be there for two months than *^ np 
the river for five years." All this time these 
men were under the impression that their 
arrest was a mere temporary affiur. Mulva- 
hille says that Griffin explained how the whole 
affair was done,' how one of them engaged the 
'< old bloke " (as he called the manager) in 
conversation about a life insurance, while the 
other secured the tin box, concealed it under 
his coat tails, and then walked out of the 
office. And, in reply to a question from Mul- 
vahille as to where the bonde wer% Griffin 
replied that they were all safe here and were 
'' planted." From Paxton we have somewhat 
of a similar deposition. 

Carter, Q. C, also for the plaintiffs. The first 
inquiry is as to the nature of the plaintiffs' claim 
in this case. The Royal Insuranoe Company is 
an English institution, having an office in Mont* 
real and a branch in New York. The evidence 
discloses the ihct that the larceny of the bonds 
, constituting the subject matter of the claim 
was committed in New York, by the two de* 
fendants, who immediately sought safety in 
flight, and, availing themselves of the &cili* 
ties afforded by our accessible frontier, thej 
took refuge here. The first question to which 
the Court must direct its attention is one of 
foct, viz., does the evidence establish that a 
larceny of the bonds was committed, and wheth- 
er the defendants were guilty of it? It is 
contended by the learned counsel, Mr. Robert- 
son, that the evidence flails to establish the 
&ct that the defendants were the guilty parties. 
I cannot understand how he could assert such 
a proposition, unless he wishes to ignore all 
the legal maxims to be found in every work on 
evidence. If I understand his proposition, it 
is this — ^that in a civil case nothing short of 
I direct and positive testimony will soffioe. I 
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shall show hj positive aathority, that he is in 
errGTi aod that the distinction, if any, between 
civil and criminal cases, is to &vor the. ad- 
mission of presumptive evidence, as supplying 
the want of direct jvoof in civil cases, whereas 
in criminal cases such evidence, although ad. 
mitted, is always received with greater cau- 
tion. 

[Mr. Carter cited Best << Principles of Legal 
Evidence " p. 539 ; also, the cases of Armory 
T8. MoRairief 1 Strange, 605, and MorUmer 
T8. Cradoek, 7 Jnr 45.] 

Then as to the fact, the evidence consists 

of not only strong presumptive proof, but 

))06itiTe, as derived from the admissions of 

the ddendaiits, sworn to by two witnesses. It 

vas proved that both defendants entered the 

Company's ofSce at New {"ork under pretence 

of effeeting an insurance, and that one of 

them engaged the attention of the manager in 

meh a manner as to divert his attention from 

the other. Within fifteen minutes after they 

luid left, the box containing the bonds was 

niseed from the safe. No other person entered 

the office between the time they left and when 

the lo88 was discovered. The defendants left 

New York the same day, and within a few 

dajB after, they are found in Montreal with 

their wives, changing large sums of money ^ 

whereas it is proved that, when in New York, 

they were in needy circumstances. In support 

of the position Mr. Carter assumed, he cited 

the ibllowing authority to establish that, the 

loss having been proved^ the sudden flight and 

the change of circumstances of the defendants, 

coapled with their presence at the Company's 

office very shortly before the bonds were 

nufised, constituted complete evidence of their 

gailt: Beet«Pr. L^ Ev.," pp. 564, 568 

uul569. Then there was additional evidence 

*^ed by the defendants' avowal of the 

<!ommis8ion of the crime, and the description 

given of the way it was accomplished, agreeing 

Pwisely with the testimony of the manager 

tt to what took place, to his knowledge, 

when the defendants were in the Company's 

office. 

The next point to be considered is that 
^^ by Mr. Kerr, who pretends that the 
affidavit of Mr. Bouth has been destroyed by his 
*&l»eqaeBt ejiamination as a witness. The 



very reverse is the case. Mr. Routh's exami- 
nation fully corroborates what is contained in 
the affidavit he made. The authority cited 
from Archbold by Mr. Kerr does not apply. It 
is not pretended that the affidavit is defective, 
but it is said that Mr. Routh has admitted 
that his knowledge of the Company possessing 
the bonds was derived ftt)m the New York 
manager, and was, therefore, hearsay. In point 
of feci, Mr. Bouth, while admitting this, has 
also said that he was confirmed in his belief 
of what the manager told him, by what the 
prisoners said to him, Mr. Routh, when he 
demanded the bonds from them. Assuming 
even that Mr. Routh had not seen the defend- 
ants before their arrest, if the affidavit was 
otherwise perfect, the question is not what 
means of knowledge had the deponent, upon 
whose affidavit the capias issued, but whether 
the material allegations were true. Take, for 
instance, the case of a merchant who makes 
the affidavit of a debt being due to him } if he 
was examined as Mr. Routh was, he would 
have to admit that he had no personal know- 
ledge of the sale and delivery which was made 
by his clerks. But would Mr. Kerr pretend 
that in' that case the capias would ikil? 
Certainly not; the statute requires that the 
defendant should establish that there was no 
existing debt, as the sole question is one of ftict, 
does the defendant owe or not ? 

MoKK, J. You need not dwell any longer 
on that point. 

The only question which remains fer me to 
discuss, and in foot the only point worthy of 
consideration, is whether the cause of action 
arose in a foreign country. The whole of Mr. 
Kerr's argument is chiefly directed to this 
point, and his pretension is, that in cases o^ 
dilita under our civil law, the right to a civil 
remedy accrues the moment the injury has 
been committed, and consequently that the 
cause of action arises where it has originated. 
In support of this pretension he has cited 
several authorities, many of them having no 
application, and others establishing a prin- 
ciple which ftivours the right contended for by 
the plaintiflii^ that their remedy by civil 
action exists. It was contended by Mr. Robert- 
son that the civil remedy could not be exercised • 
Upon this important point, the defendants' 
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counsel could not agree. There can be no 
doubt that Mr. Robertson is in error, and I 
will presently establish that Mr. Kerr conn- 
mits the mistake of carrying his proposition 
to an extent which his authorities do not 
justify. 

MovK J., addressing Mr. Robertson — Do you 
deny the right of the plaintifis to exercise their 
civil remedy ? 

Mr. Robertson, I do. 

Mr, Kerr, I do not; I admit that the civil 
remedy exists. 

Mr, Carter. We may, then, take it for 
granted Mr. Robertson remains alone in his 
opinion. It is a question that can admit of no 
doubt. It is a remedy recognized in Criminal 
Courts, as well as at other tribunals, as your 
Honor must be aware, that even in criminal 
cases power is given to a Judge, after convi& 
tion, to Older restitution. Then as to the other 
point, it is urged that the cause of action de- 
pends upon the place where the wrong was 
first committed. This I deny, as the real cause 
of action in this case is the &ct that the de- 
fendants are here in Canada in possession of 
plaintifib' property, and withhold it, refusing 
to restore it. It is a principle of the common 
law that the owner may follow his property, 
and every new jurisdiction into which the thief 
carries it is a flresh caption. This doctrine is ap. 
plied even to criminal cases, so jthat the offence 
is regarded as repeated — as a new taking 
(cqdf), and a new cause of prosecution estab 
lished, altogether independent of the original 
taking. Mr. Carter cited, in support of this 
proposition, 1 Hawk. ch. 49, sec. 52, Rex vs. 
Parkin, I Moody C. C, and authorities cited 
in the note. In this case the plaintiffs complain 
that the defendants hold their bonds, and are 
converting them to their own use. It is the 
conversion which is the gist of the action. In 
support of the latter proposition, Mr. Carter 
cited 2 Selwyn, Nisi Prius, p. 1389. 

As r^ards the remedy, we are to be govern- 
ed by our law, which recognizes the right of 
arrest in civil cases. This is the general rule. 
There are exceptions, and it is for the defend- 
ants to show that they come within the 
operation of one of them. This brings us to 
the consideration of what cases the statute 
was intended to except from its operation. The 



only reasonable interpretation of the statute 
is to hold that foreign debts mean such lia- 
bilities resulting from contracts where the im- 
plied assent of both parties may be invoked, 
as controlling their engagements, and the con- 
sequences resulting from them. But no such 
construction could be put upon our statute as 
that contended for by defendants' counsel t& 
cover the case in question, so as to afford im- 
munity to thieves stealing in New York and 
seeking safety with their booty by sudden flight 
into Canada, and then withholding the pro- 
perty from the real owner, and refusing U> 
restore it. The true doctrine is, that the 
withholding and conversion of the bonds was 
a continuance of the injury, giving rise each 
day to a fresh cause of action. There was 
here a marked distinction to be made between 
those diUis which, being of a personal nature, 
received their consummation and completion 
where the injury was inflicted, and the larceny 
of property, to which the common law applied 
another rule which is recognized by all systems 
of jurisprudence, viz: the right of the owner 
to claim his property or its value wherever 
he finds it. 

Mr. Kerr^ in reply. 2 Selwyn, 1389, cited by 
Mr. Carter, although it cannot be regarded as 
bearing upon the present case, has been refer- 
red to as proving the position taken that in 
cases of trover, the original finding is matter 
of inducement, the conversion being the gist of 
the case. Prom that authority Mr. Carter 
argues that the conversion only took place at 
Montreal, where the demand to restore was 
made and refused. Can it be pretended that, 
in opposition to the citations from Savigny and 
the other commentators upon the civil law, 
which all prove conclusively that the diliij in 
this case the wrongful taking or larceny of the 
bonds, is the source of the obligation of the d^ 
fendante, this citation from Selwyn, writing on 
the common law upon trover, is to prevail, and 
the original taking is to be looked upon as 
mere matter of inducement ? 

But taking it for granted that my learned 
friend is serious in referring to Selwyn, I am 
prepared to show that the quotation he has 
given has really no reference to this case, no 
bearing upon its merits. My learned friend 
says, in this case the conversion took place ia 
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Montreal, the secretiog, the demand to restore, 
aad the refusal, all prove the conversion here, 
and ooQsequentlj as the conversion is the gist 
of the action, the cause of action arose here. 
I, on the other hand, pretend that when there 
is a wrongful taking, followed hj a carrying 
away of the goods of another who has the 
right of immediate possession, that is of itself 
a conversion. 1 Chitty on Pleading, 153. 
Thus in cases of larceny where the property is 
removed by the thief, there is an immediate 
conversion of it. Conversion does not neces- 
sarily import an acquisition of property in the 
party converting. In this case, taking it for 
granted that the bonds were stolen in New 
York, the conversion by the defendants took 
place there on their removing the bonds from 
the office of the plaintiffs. A demand to restore 
and refusal are only necessary to establish the 
conversion in cases where the defendant be- 
came, in the first instance, lawfully possessed 
of the goods, and the plaintiff cannot prove 
some disUnct conversion. Chitty, pp. 156, 
157 — P. No. 1 (2). For instance in cases of 
loan or bailment, a demand to restore and re- 
foaal are necessary if the lender or bailor can- 
not show a distinct conversion ^ but if such 
distinct conversion is shown there is no 
necessity for the demand and refusal. 
In England, then, under the authority cited, 
the conversion would be held to have taken 
place at New York. Moreover, why, if the lar- 
ceny at New York is mere matter of induce- 
ment, did the learned counsel insist upon their 
having so clearly proved that the defendants 
were the parties who there effected that larceny? 
Why, if that larceny is a mere matter of in- 
dacementy producing no effect upon the case, 
were they forced to admit that without the 
evidence of that larceny in New York, given 
under the commission, the defendants would 
have been entitled to their discharge, Mr. 
RoutVs affidavit having been destroyed ? By 
the destruction of the affidavit as proof of the 
defendants' indebtedness, the capias is left 
without any basis to support it. The plain- 
tiflb have no eight with their evidence in reply 
to satisfy the Court of that which should have 
been proved by the affidavit. My conclusions 
are, 1, that Mr. Routh's affidavit on the sub- 
ject of the defendants' indebtedness has been 



destroyed, and that it cannot be bolstered up 
by evidence in reply. 2. That the larceny or 
wrongful taking in New York on the 10th 
December last is the cause of action in this 
case ; that it arose in a foreign country ; and 
that, consequently, the defendants are entitled 
to their discharge. 

February 26. 

Monk, J. This case has been brought up 
on two petitions to liberate the defendants from 
imprison men t, under a ccqnasadrapondendumf 
issued at the instance of the plidntifib on the 
affidavit to hold to bail, made by Mr. Routh, 
and which sets forth in substance : 

(Here his honor read the affidavit, which 
will be found ante, p. 189.) 

This affidavit was made on the 20th Dec. On 
the 26th of the same month the defendants 
appeared separately, and severally moved to 
quash because the affidavit did not disclose 
any legal and sufficient grounds of debt against 
the defendants, and that the cause of action 
did not arise within this Province. 

Judge Berthelot dismissed both the motions, 
holding that the defendants were rendered 
liable by the fact of their being found here 
with the property in their possession ; the 
owner of stolen property had a right of action 
against the thief wherever he .found him with 
the stolen property in his possession. In this 
case it was not material whether the property 
was stolen here or in New-York. 

In this decision of the learned Judge, I en- 
tirely concur, both as to the sufficiency of the 
affidavit |7«r »e, and as to the right of action 
against the thief wherever he may be found ; 
nor did I understand the defendants' counsel, 
in the present instance, to contest very stre- 
nuously the right of action merely. I under- 
stood them to concede the point, and in any 
case, I entertain no doubt about the law in 
that respect. The question here, however, is 
not as to the right of aoUon, but as to the right 
of arrest and detention under a writ of capias 
ad respondendum^ in the &ce of the facts 
proved on these petitions. Keeping this dis* 
tinction clearly in view, I proceed now to in- 
quire into the merits of the defendants' appli- 
cations. 

Chapter 87 of our Consolidated Statutes 
provides that <<The Court, or any Judge o^ 
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'' the Court, whence any process has issued 
" to arrest any person, may, either in Term 
^'or Vacation, order such person to bedis- 
'' charged out of custody, if it is made to appear 
'' on summary petition and satisfactory proo^^' 
among other reasons, ''that the cause of 
'' action arose in a foreign country." Un. 
der this provision of the Statute, the defend- 
ants presented each a petition to be dis- 
charged firom custody, allc^ng that the cause 
of action for which the arrest was made, arose 
in the United States of America and not in 
Canada; that no such debt as that stated in 
the affidavit existed ; that the defendants were 
not about immediately to leave the Province 
of Canada, or to secrete their estate with 
intent to defraud their creditors ; and finally 
that the averments of the affidavit were un- 
true. 

Upon these petitions, the plaintifis and 
defendants proceeded to proof, and it has been, 
I think, conclusively established, as stated in 
the affidavit, that on the 10th of December 
last, the plaintififs, who had a branch in New 
York, were possessed at their office in that 
city, of the bonds enumerated in the affidavit 
by Mr. Routh; that on that day they lost pos- 
session of this property, and that it is still 
illegally withheld from them. 

The first question of &ct to be determined 
is whether the defendants, as is alleged by the 
plaintiffs, were the parties who fraudulently 
took the bonds from the plaintiffs' office in 
New-Tork. I think it clearly results from the 
evidence adduced, that on the 10th December 
the defendants called upon Mr. McDonald, 
the plaintiffs' agent in New-Tork, and spoke 
to him about effecting an insurance upon their 
lives. The conversation took place in an in- 
ner room of the plaintiffs' office, and lasted 
about twenty minutes, being almost exclusively 
carried on between Griffin, one of the defend- 
ants, and Mr. McDonald During all this, 
time Enapp was walking to and fh), occasion- 
ally passing into an adjoining room, where 
there was a safe or vault, the outer door of 
which was open, and the inner one closed. In 
the inner compartment of this safe or vault, 
was a tin box containing the bonds. The 
defendants finally left, saying they would call 
again, and in about twenty minutes after 



their departure, the agent, McDonaU, per- 
ceived that the bonds were missing ; the box 
containing them having disappeared. 

This oocuixed early on the lOth, and on the 
12th of December, in the forenoon, the defend- 
ants arrived in the Ottawa Hotel, in Montreal, 
and on the 16th of the same month their wires 
joined them here. The defendants are prored 
to have been before this time poor men and 
professional thieves. On the 20th December 
they were arrested on the capuu issued in this 
cause, and immediately previous to their ar- 
rest, and while in jail charged with this rob- 
bery, they had the following conversation with 
Mr. Bouth, who visited them with 'Mr. Mc- 
Donald, to demand the restoration of the bonds. 
Mr. Routh says : 

" I went down to the jail previous to the 
'' making of my affidavit When I saw them 
'' I told them I had come down about the 
'' bonds 'y that my advice to them was to gi^e 
''them up, and get out of that place, the jail; 
<' I think it was Knapp first spoke to me. 

''They both denied having stolen the 
'' bonds or having them in their possessioo. 
"Afterwards, when the conversiU^ion became 
" more free, Enapp said : — " * We are prison- 
"ers, and this is not a place to do bnsiness in. 
" We shall soon be released, and may then 
" call upon you, and deal or do business with 
"you.' 

"He (Enapp) Hhen addressed Mr. Mc- 
" Donald and had considerable conversatioa 
" with him respecting the valae of the bonds^ 
" upon which he, Enapp^ put his own valaa- 
"tion, and then asked me what reward was 
"offered for the restitution of the bonds. I 
"replied^ ten thousand dollars. He then said, 
" ' (}entlemen,you roust take us fcurpreUy God 
" damn fools to give up such an amount for 
"such a sum.' 

" The other defendant, Griffin, first was an- 
" gry, but afterwards cooled down, and spoke 
"much to the same effect that Enapp did." 

Question by Counsel :—" Did the said 
" Griffin state he had any bonds in his poBses- 
"sion, or had taken any?" 

Answer :— " He did not distinctly say so." 

This testimony requires no [corroboration, 
and if it did, that corroboration is farnishedbj 
the evidence of McDonald, the New-York 
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agent Two rneny respeetivelj of the name of 
Mulvahille and Paxton, were examined bj 
the plunU^ and they state that they had a 
conversation with the defendants in jail. They 
say the defendants admitted they were the 
robbers of the bonds, and deseribedi moreover, 
how the robbery was oommitted, and that 
thej had the bonds wfd^ planted here m 
CanadtL 

Tothia testimony I attach but little impor. 
tanoe ; it is extremely improbable, and the 
^atements therein made contradict, in some 
partieiilars, the evidence of Maodonald, and 
80 &r it 18 unworthy of credit — it may be tnie 
or not. In any case, for the purposes of this 
decisoD, even admitting it to be true, I do 
Dot regard it as material. The remarks, how- 
€Ter, of the defendants to Mr. Boath, taken in 
connection with certain other portions of the 
eridenee adduced, leave no doubt in my mind 
of the robbery, or by whom it was perpetra- 
tei As I view the testimony, therefore, I find 
it proved, that the defendants abstracted the 
bonds in qoestion firom the plaintifis' safe in 
New-York on the 10th December, under the 
dicmnataiices stated by Mr. Maodonald. On 
that day they became illegally possessed of this 
property against the will of plaintiflb, and the 
probability is they have the bonds still in their 
ponesaieo, or under their control. It is also 
proTed that they refused to restore them to 
the plaintiflsi, or to disclose where they are, so 
that the plaintifib might revendicate them, and 
opon these grounds mainly, if not exclusively, 
And under these circumstances, the plaintifb 
^ reooorse to the remedy by ^^Ckipiae ad 
I'opmdeMiwi." 

Nov, as to the right of action in this caae 
^giuttt the defendants, as before stated, there 
can be no doubt, and it was also conceded by 
^ the Counsel, except one, Mr. Robertson, 
for the defendants, that had this robbery been 
pcrpetntsdin Canada, the remedy by Oapiae 
^^ be a proceeding sanctioned by the law. 
Upon this point I have no opinion to give, 
^ I studiously abstain from pronouncing 
any judgment in r^pard to this view of the 
^v* But there is something more in this 
^ and that which gives rise to the whole, 
<« at least the chief difficulty. I have to de- 
^e whether the robbery, the conversion, and 



first detention of the bonds, having occurred 
without the limits of Canada, and within the 
dominions of a foreign State, the defendants 
are, under our law, upon their refusal to res- 
tore the bonds, and their continued and frau- 
dulent detention of them here, liable to impri- 
sonment under Oapiaa» 

That is the real question to be determined 
in this case. The clause of the Statute invoked 
by the defendants, in relation to this point, is 
to the following efifect : It has been quoted in 
part above, but is reproduced here in order 
that we may not lose sight of the law we are 
called upon to interpret and apply. " The 
<* Court, or any Judge of the Court, whence 
'< any process has issued to arrest any person, 
<< may either in Term or inyacation,order such 
" person to be discharged out of custody, if it 
'' is made to appear on summary petition and 
" satisfactory proof, either that the defendant 
<' is a priest or a minister of any religious de- 
<' nomination, or is of the age of seventy years 
'' or upwards, or is a female, or that the cauee 
'' o/acHon arose in a foreign country^ or does 
'' not amount to forty dollars of lawful money 
« of this Province, or that there was not suf- 
^ficient reason for the belief that the defend- 
" ant was immediately about to leave the Pro- 
« vince with fhiudulent intent, where that is 
<< the cause assigned for the arrest, or that the 
'< defendant had not secreted,and was not about 
'< to secrete, his property with such intent, 
<' where that is the cause assigned for such 
" arrest." 

This Statute, though enacting general rules 
and provisions, applicable to arrest under civil 
process, it will be seen also clearly enume- 
rates the exceptions, among which is found the 
case of the eauee ofaetian arising in a foreign 
country; and I have simply to determine 
what, in the present instance, is the cause of 
action, according to the technical meaning of 
the words, aud where that cause of action 
arose. The clause of the Statute above cited 
settles the rest. Now, according to the plain- 
tiffs' own showing, they lost possession of their 
property by theft or robbery, on the 10th De- 
cember last, in the City of New York. I think 
they have also established that the defendants 
are the robber»— that they fled immediate- 
ly to Canada,— that they detained the bonds, 
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—refuse to restore them or discloee where 
they are. Upon the facts thus established in 
evidence a civil remedy arises. The plaintLflb 
seek to recover the value of their property by 
an appeal to our civil tribunals, and com- 
mence their proceedings by arresting the de- 
fendants under a " capias ad reapondendwn," 
and I am to determine what is the cause of 
action in this case. Is it the ill^al taking 
alone ? Is it the conversion or fraudulent de- 
tention of the bonds, or is it the rellisal to 
return them or to disclose where they are? 
Are there so many separate causes of action, 
or do they, all combined, only constitute one, 
the same, and the real cause ? It seems to me 
these questions can be answered without much 
difficulty or hesitation, and I am of opinion 
that the real cause of action is manifest by the 
illegal taking, coupled with the conversion or 
fraudulent detention of the bonds. Their re- 
fusal to restore them in Canada is no more, in 
point of law, than the refusal to pay a debt, 
contracted in New York. I, of course, view 
this question as one of law merely, and irres- 
spective of the moral considerations which the 
&ctB of the case suggest. All that occurred in 
Canada, so far as we know, or can suspect, is 
the eonimued detention of the bonds, and the 
refusal to restore them. This is not the cause 
of action in this instance. I may reasonably 
presume, fh)m the fitctthat they refuse to dis- 
close where the bonds are, that they have 
them in their possession, or under their con- ^ 
trol in Canada, — ^in other words, that they 
still firaudulently detain them from the plain- 
tiffs. There can be no doubt but that this 
fraudulent detention constitutes an important 
element in the cause of action in this instance, 
as the refusal to pay a debt forms an essential 
ingredient in the cause of action arising out of 
a civil obligation or contract But even so^ did 
this fraudulent detention of the bonds take its 
ori^n in Canada or in New-York ? Plainly in 
the latter place. It commenced there, — ^was 
simultaneous with the illegal taking, and it 
was complete immediately upon the perpetra- 
tion of the robbery. Thus, the illegal taking 
— ^the robbery, if you will, occurred in a 
foreign State, — ^the fraudulent detention there- 
fore began, originated there. It may be re- 
marked, moreover, that in regard to the con- 



Umted detention of the bonds, I am left to deal 
with presumptions. There is no evidence what- 
ever of a conversion of the bonds in Canada, 
or elsewhere as a matter of &ct, though in 
contemplation of law it may be said that the 
conversion took place immediately upon th^ 
illegal taking. There is no positive proof that 
these bonds ever were in Canada. I presume 
they were, and I presume, moreover, that they 
are still in the possession, or under the control 
of the defendants. But on the other ^hand, I 
have what I may regard as conclusive eviden- 
ce, as before stated, that the robbery waa per- 
petrated, and the illegal detention commenced 
in New York, — ^in other words, that the entire 
cause of action arose, originated there^ and 
not in Canada. To hold the contrary, in my 
judgment, would involve us in difficulties not 
easily overcome, and in propositions not veiy 
intelligible as propositions of law. It was 
strenuously contended by the pluntiflb* coun- 
sel that the fraudulent and continued deten- 
tion of the bonds, coupled with the refusal to 
restore them, was a new cause of action, aris- 
ing wherever the defendants went, even if they 
passed from the dominions of one sovereign 
state to another. That the mere fact of the 
defendants being in Canada with their property, 
under the circumstances disclosed, gave them, 
the plaintiffs, a right of remedy by ec^neu. 
That although the robbery was perpetrated in 
New- York, the defendants immediately fled to 
Canada to consummate the villainy there f 
and there, where the plaintiffs first found them, 
and where they first became fully aware <^ 
their being the thieves, they have a right to 
the most rigorous remedy the law has placed 
at the disposal of a creditor. That robbers are 
an exceptional class of men, and must be 
dealt with accordingly in an exceptional man- 
ner 'f that the causes of civil actions arising 
out of crimes or diliiSf should not be dealt 
with in the same manner as those resulting 
from civil contracts ; that the '* lex fori'* and 
not the " lex loci contractus," or in this case 
not the 'lex loci delicti" governs the remedy^ 
and that by the law of Canada, in a case like 
the present, arrest on civil process would be 
one of the means which our Court would sanc- 
tion in enforcing such remedy. It was also 
urged that in view of the fiwts proved, these 
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defendanta should not be allowed to evade the 
operation of our law apon the grounds set 
forth bj their Counsel, that, in fact, the cause 
of action to all reasonable intent, and for the 
purposes of this case, arose in Canada. No 
doubt there is much force in all this, but as I 
view the &ct8 before me, these arguments and 
these generalities are not decisive. What is 
proved, or maj be presumed to have taken 
{^aoe in Canada, with regard to this matter, 
constitutes no new element in the cause of 
action. The defendants were liable upon civil 
prcNxss in New-York, if liable at all, to the 
same extent, and in perhaps the same way, 
they are liable here. Their coming to Cana- 
da makes no change in their original liability, 
or in the cause of action. I am not aware of 
any precedents, nor have we much law, except 
some elementary dictOf to guide us in this 
matter. But having bestowed upon the case 
very careful attention, I am forced to the con- 
clusion that the whole cause of action in the 
pr^ent instance, before stated, arose in N. 
Y., that it existed there wholly and entirely 
before the defendants reached Canada — ^and 
that no addition to that cause, nor any modi- 
fication of it has taken place since their ar- 
riral here. Taking this view of the matter 
reluctantly, but without much hesitation, I 
feel bound to grant the prayer of the petition, 
and to liberate the defendants. No doubt it 
is a hard case. Oar statute may be defective, 
bat I think not. In any case, I must take it 
as I find it. I am only the organ of the law, 
and as such I am bound to interpret it accord, 
ing to my understanding of it, and to apply its 
provisioas with a strict and scrupulous ad- 
herence to its letter, where its language is 
peremptory and unambiguous. In a case like 
the present, had it been possible for me to en. 
tertain a serious doubt, — could I have found 
in the words of the statute any uncertainty, 
or that kind of elasticity, if I may so express 
ii, which would have enabled me, in the con- 
scientious discharge of my duty, to refuse the 
defendants' application, I should have done 
80. But as it is, the law, and the facts of the 
case, however atrocious the latter may be, 
compel me to decide in their &vor. 

Id coDclvflion, I would remark that our 
Legislature having employed a language so 



intelligible and so decisive, I must assume 
that the law means precisely what is there so 
clearly enacted, — no more and no less. And 
I am of opinion that the letter and the spirit 
of the law are here in perfect harmony, and 
that this exemption from arrest on civil pro- 
cess to be found in the statute has not been 
made without good reason. Were it lawful to 
arrest foreigners here by capiaSy and to detain 
them in confinement upon civil liability, aris- 
ing out of crimes or cUliis alleged to have 
been perpetrated in foreign States, such a 
mode of proceeding might lead to incalculable 
abuse and hardship in individual cases, and 
might, moreover, be fraught with perilous 
consequences. I am aware that this is 
not a case of international law. Neither trea- 
ties, nor the mutual comity between nations 
come under my consideration. I have nothing 
to do with either, nor have I to analyze or 
discuss ab corwenienie, or ab incorwenienie ar. 
guments in this matter ^ my duty is simply 
to decide a question of municipal law. But 
in doing so I may state that it is easy to 
conceive instances where parties might be 
subjected to long detention upon civil process 
in Canada, and be afterwards acquitted of the 
criminal charge in the country ^here the 
crime was alleged to have been committed. 
Besides, it would nqt be difficult to suppose a 
variety of cases in which false or doubtful ac- 
cusations might result in flagrant injustice 
and mischief, unless special provisions existed 
to avert such consequences. 

In my opinion our Legislature has wisely 
guarded against the possibility of such occur- 
rences, and although, in this case, it is much 
to be regretted that my decision should come 
to the relief of vagabonds and professional 
thieves, under the circumstances proved, yet, 
on the other hand, I must look to the statute 
and to the facts established, and not to the 
character of the defendants. 

It would be in the highest degree dangerous 
for any Court or Judge, without the express, 
the clearest sanction of the law, to establish a 
precedent such as that contended for by the 
plaintiffs. The petitions are, therefore, granted. 

;S*. Beihune, Q,C. and E. Coarter, Q,a, for 
the plaintiflfo. 
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A. A W. BoberUan, and W. H. Kervy for 

. the defendants. 

[NoTB. — ^Tbe case was immediately inscribed 
for Beviewi the defendants in the meantime 
being detained in custody.] 

CIRCUIT COURT. 

Broroe Co., Jan. 26. 
EASTMAN V. ROLAND alias ROLENS. 

Parol testimonY was received to prove a ver- 
bal agreement extending terms of a written 
contract filed in the caupe, affecting a sum 
above $60. 

Costs were allowed defendant in an action 
upon a promissory note, upon proof that plain- 
tiff apjeed, after Uie institution of the action, 
to withdraw the same on payment of debt 
alone, although the debt was not paid at the 
rendering of judgment ; and under the circum- 
stances, plaintiff's attorney was not allowed 
distraction de/rcds. 

This was an action upon a promissory note 
for $68. Defendant pleaded, Ist, an agree- 
ment by plaintiff to extend time of payment 
three or six months or longer, previous to the 
institution of the action ; alsa a promise on 
the part of plaintiff to withdraw action and 
pay his costs ; concluding by tender 6f debt 
without depositing the ^ame in Court. 

Two witnesses were examined to prove plea, 
under objection of plaintiff's counsel. By one 
of the witnesses it was proved that plaintiff 
had agreed between the service of writ and re- 
turn to withdraw the suit and pay the costs, 
provided defendant would pay the debt. The 
debt was not paid, and the action was there- 
upon returned into Court. 

Johnson, J., in rendering judgment, said 
that plaintiff, having agreed to extend the time 
of payment, must be held to his agreement. 
Judgment for debt only. 

Before the Court rose, upon application of 
defendant's counsel, costs were awarded 
against the plaintiff. 

/. B. Lai/f for the pisuntiff. 

E, Bacicoi, for the defendant. 

(Reporter's Note. — ^Plaintiff's attorney by 
his declaration demanded distrcbcHcn defraiS' 
He submitted this point to the Court, and in. 
sisted upon his right for distradionj it being 
personal and vested in him. The Court held 
the contrary. Fu2e SUgny v. SUgnyj 2 Rev. 
de Leg. 120 ; Converse and Clarkf 12 L. C. R. 
402.— J. B. Lay.) 



RECENT ENGLISH DjBCISIONS. 

qukkn's bbhcr. 
Marine Insuranee^General Averoffe.'-k 
ship was submerged in deep water with heiTj 
cargo on board ; there was a common peril 
of destruction imminent over ship and cargo 
as they lay submerged ; the mort convenient 
mode of saving ship or cargo, or both, was by 
raising the ship together with the cargo } the 
cost of the raising would be an extraordinary 
expense for the common benefit of both, and 
the cargo would be liable to general average 
oontribntion, and the shipowner would have 
a lien on the cargo to secure payment of that 
general average. Tjie ship being insured :~ 
Heldj that in determining whether <Mr not the 
ship was a constructive total losa, the amount 
of general average which would be contnbnt 
ed by the cargo must be taken into accoQDt, 
and the cost of raising the ship calculated as 
reduced by that amount. Kemp v. HaUidafj 
Law Rep. 1 Q. B. 620. 

AeHonfor Beward^InformaHon leading to 
apprehension of Offender. — ^The defendant's 
shop having been broken into^ and watehes 
and jewellery stolen, the defendant advertised, 
'' A reward of £250 will be given to any per- 
son who will give such information as shall 
lead to the apprehension and conviction of the 
thief or thieves." In about a week, R. having 
brought one of the stolen watches to the plain- 
tiff's shop) the plaintiff gave information, and 
R. was apprehended the same day with another 
of the stolen watches upon him. After two or 
three days, R., being in custody, told the 
police that some of the thieves would be found 
at a certain shop^ and there they were appre- 
hended a week afterwards^ and subsequently 
convicted. In an action by the plaintiff for 
the reward, the jury having returned a ver- 
dict fbr the plaintiff: — Hddf that the informa- 
tion given by the plaintiff was not so remote 
as that it could not be said to have '' led" to 
the apprehension of the thieves; and that the 
judge had properly left the evidence to the 
jury, pointing out the remoteness of the infer, 
mation. Tosmer v. Walker, Law Rep. 1 Q. 
B. 641 . 

[This judgment has since been affirmed by 
the Exchequer Chamber.] 
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THE RAMSAY CONTEMPT CASE. 

We ckvote » oonaidenible portion of our 
epftce Uiit monih to the prooeedings before 
the Comiof Qaeen'e Bench in the case of Mr. 
RimAT. Unleae the Judicial Committee of 
the PriTy Council see fit to entertain an ap. 
pea], the judgment of our highest Colonial 
Court 101 of courae, final and concluBive, and 
we think it muet be conceded that the weight 
of authority is entirely on the aide of the major- 
ity. We admit) however, the oqgencj of Mr. 
Justice MoxDBLiT'a argument. There is 
aomething startling in the assertion of our 
Snprame Court that in certain exceptional 
cases, called contempts of Court| the same 
indiTidnal may be the accuser, the witness, 
and the judge^ and his judgment final and 
irrereraible. As stating this side of the ques- 
tion, we give here Mr. Raksat's letter to the 
Editor c^ the ManinfU Oa^dte, under date 
Harc^llth. 

<• Sib, — Ton haye Tciy properly said that 
the judgments in my case give cause for alarm 
to the whole community, and the judgment of 
Saturday does not tend to allay the apprehen- 
eion. It will be observed that the question 
decided is not whether this or that thing is a 
contempt; but the judges have laid claim to 
two pririlei^ which are totally incompatible 
with the liberty of the subject : 

Ist. That any judge may construe an act 
either in Court or out of Court, into a oon- 
itructiTe contempt of Court 

2od. That his decision, whether regular or 
irregular, is not subject to any kind of revi- 
Bon ; nay, not even in Error. 

In addressing you now I have no other ob- 
ject than to prevent any misrepresentation 
being attempted as to the true issue— an 
urae in which I am- far less interested than 
most other people. Had I sought my own 
ease and convenience, I could possibly have 
obtained the remission of the fine ; but it 
«eemed to me th^t the question involved 



should not be so evaded. If the judges collec- 
tively arrogate to themselves such privileges 
as these, the proper remedy is one that shall 
. be of general and not of puiial applicability. 
In a word, if they declare that by law they 
have powers dangerous to society, why then 
the law must be changed. To bring about 
this change the general question must not be 
lost sight of in the particular. It is not 
whether under the circumstances the letters 
complained of ought to be considered a con- 
tempt; but whether the complainant can be 
at once complainant and judge^ and this 
finally, arbitrarily, and without responsibility. 

As I shall have other opportunities of en- 
tering into the ^ole merits of this case, it 
is not now my intention to discuss the various 
judgments given on the preliminaries of my 
case; but they have one common feature 
which I think it right to indicate* All are, 
and profess to be^ exceptions, for which no law 
is cited, and no serious argument attempted. 
Contempts, we are given to understand, are 
cases totally apart horn all others-— they are 
not susceptible of definition, and they have no 
analogies. They are so subtle that no generlil 
words will reach them ; they are not included 
in aU crimes whatsoever, nor I presume in 
oK cases whatsoever. Will such a state of 
things be permitted to 'outlive for, one year 
the announcement of its existence 7" 

No one will object to the fullest discussion 
of the subject, with a view to Legislative inter- 
ference ; but it may here be observed that we 
have two examples of lawyers modifying the 
views upheld and expressed in earlier years. 
One is the judge concerned in this case, who, 
while Solicitor General, drafted the bill read 
by Mr. Ramsatiu the course of his argument 
The other is Mr. Ebsukk, who^ according 
to Chief Justice Dutal, when Lord Chancel- 
lor, greatly modified the views contained in 
the letter cited ante, page 145. 

The elaborate judgments in this case (espe- 
cially that of Mr. Justice Badolst) leave 
nothing to be said, but we find in the Atneri- 
can Law Register for January, another author- 
ity of some interest Chancellor Esxfr, under 
date 13th March, 1826, writes thus to Mr. 
LnmrosTOV, criticizing that gentleman's crim. 
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inal code for Lonifliana: "I am entirely 
against the abolition of the oommon-law doc- 
trine of oontemptSy and joor subetitute I 
hnmblj conceive to be wholly inadequate. 
Your provision is that all contempts are to 
be the subject of indictment and trial by jury. 
Now, I beg leave to say that the jury are 
wholly incompetent to judge of what is or is 
not decorous or insulting language to a Court. 
If a judge was called a blockhead or a fool, 
one-half of the rude vulgar jurors of the coun- 
try might think it a very smart, and possibly 
a very true saying. Besides, the remedy by 
indictment is too slow. Must a judge sit and 
hear the contempt, and wait six months before 
the trial in a Criminal Court can afford him 
redress? Besides, you make no provision 
for insulting gestures, or looks, or actions. 
You say that if any person by words, or by 
making a ckanor or noisej wilfully, ftc., he 
may be removed and pu|iished. So, if he use 
any indecorous, contemptuous, or insulting 
taepressionSf in the opnraoN of a jury, he is 
to be punished. So^ if he obstruct the pro* 
ceedings of the Court by violence or threats, 
he shall be fined, &c. Here is all the provi- 
sion for contempts. All other contempts are 
abolished, and all these contempts must be 
tried on indictment^ or information, in the 
usual form. Now, I say you, do not reach a 
thousand nameless, but gross and abominable 
contempts, that may be offered in Court. 
The impudent or malicious offender can, 
Proteus-Uke^ elude all your rattling chains, 
and insult with impunity. Insults to a court 
ought to be punished with the celerity of 
lightning, and here you vrait the slow process 
of indictment for an open insult to the bench. 
I never would accept a judicial office under 
any government, if I was to be left so naked 
and defenceless as you in this chapter leave 
the Louisiana judges. It is by far the most 
exceptionable, the most distressingly excep- 
tionable, part of the penal code." 

A case recentiy before the Court of Common 
Pleas in England, cited below from the " Law 
Beports," shows that the English judges do 
not coincide with Mr. Bams at' s views as the 
recusation of the judge who complains of the 
contempt. We shall notice McDermott's case, 
<Law Bep. 1 P. C. 260,) in our next issue. 



Cfjfieer-^InUrestin ike Justices sitting upon 
ike Inquiry, — ^A clerk of the peace having 
received fees to which the justices thought he 
Vas not entitled, they withheld a portion, of 
hjs salary, and upon a mandamus unsuc- 
cessAilly resisted his daun, and thereby 
incurred costs, for the payment of which 
the quarter sessions made an order, which 
it was the duty of the clerk of the peace 
to enter on the records of the Court and cer- 
tify to the county treasurer for settlement. 
The clerk of the peace, conceiving that the 
order was illegal, because no full bill of ooet« 
had been brought before the Court, and also 
because he thought the costs were not such as 
ought properly to be charged upon the county- 
rate, but should have been paid by the jus- 
tices who by disputing his claim had impro- 
perly incurred them^ declined, to record the 
order or to give the necessary certificate. , The 
quarter sessions thereupon referred it to the 
finance committee, to consider and report 
what ought to be done under the dremn- 
stances ; and upon their report a charge was 
preferred against the clerk of the peace, in the 
name of the county treasurer, of having ^* mis- 
demeaned himself in the execution of his 
office." The matter was heard before the 
justices at the next court of quarter sesaiotiSy 
and they unanimously found that the clerk of 
the peace had been guilty of the oflfence 
charged against him, and adjudged him to be 
dismissed firom his office, and appointed the 
defendant to succeed him. In an action by 
the clerk of the peace, for money had and 
received, to try the defendant's right to the 
fees of the office i^^HM^ that the justices in 
quarter sessions, being a competent tribunal 
to hear and determine tiie charge, and having 
determined it, this Court could. not question 
the propriety of their decision ; and that no 
such interest appeared in the justices, or in 
any of them, as to disqualify them firom acting 
as judges in the matter. Wildea ▼. Musselij 
Law Bep. 1 C. P. 722. [In the course of the 
argument and judgment in this very .interest- 
ing case, several observations were made ha v. 
ing some bearing on the recent contempt case, 
The Queen v. Bcunsay. Mr. Bovill, in show- 
ing cause against a rule for a new trial, argued 
that the judgment of a competent tribunal. 
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^ood apoQ the fiice of it^ could not be im- 
peached in the way attempted. He referred 
to Qtnu Wilson's case (7 Q. B. 984, 1016), 
an order of commitment for contempt of the 
Rojal Court at Jersey. Mr. BoriU fturther 
oheenred : " The fiust of some of the jus- 
tices present when the matter was heard 
bdng m^taibers of the committee at whose 
instance the charge was preibrred| cannot 
sfkd the validity of the proceeding: In every 
case qfeommUment fsr coniemptf He tribunal 
xfrdaing ihe eomtnUmeni is in some sense 
deeidmg in its own case,'' WiUes, J., in the 
eourse of his opinion,remarked upon this sub- 
ject : *' Aa to the other point, that they (the 
justices) were both prosecutors and judges, I 
cannot bring myself to feel any doubt. As 
well might it be said that a judge who sees an 
<€enoecoiimdtted before him, and directs a bill 
to'be sent up to the grand jury, ought to with- 
draw from the bench when the charge comes 
to be tried. I cannot regard the justices who, 
so to speak, took noUce of the alleged contu- 
tnaey, and complained of it and suggested the 
proeecutiony as parties to the proceedings.'' 
And Byles, J., obserred : " Contumacy to the 
Court may clearly be punished by the Court 
Itself. This case bears a strong analogy to the 
Cfdinary case of a contempt of one of the supe- 
rior courts. There, the judge himself suggests 
the contempt, and it U inguired into btfore 
Atm. (See the authorities collected in Ex 
parU Fernandez, 10 C. B. (N. 8.) 3 ; SOL. J. 
<C. P.) 321.) It would be no objection to a 
proceeding agunst an olBcer of this Court, that 
it is instituted by order of the Court, although 
the Court (or a member of it) might have to 
appoint his successor. In aU eases of contor 
imof or oontempi committed against a court of 
justice, ike proptr tribunal to proceed to puti- 
iskwnt is the Court itself ."l 



THE ROYAL INSURANCE CO. y. 

KNAPP KT AL. 

This case has been withdrawn from the 
Courts. The plaintifb have compromised the 
matter by paying the thieves $60,000 for the 
restoration of the stolen property, and the 
defendants have been discharged from cus- 
tody. The judgment of Mr. Justice Momc, 



therefore, stands unreversed. It is to be 
hoped that some action will be taken for 
the purpose of enabling the colony to surren- 
der miscreants who abuse the right of asylum, 
as Messrs. Knappand Griffin have done. If 
larcenies to the amount of $1000 and upwards 
were included in the Extradition Treaty, this 
class of offenders would be reached, and sent 
back to receive well-merited punishment 



THE CONFEDERATE COTTON LOAN. 

The following opinipn has been obtained 
from Sir R. P. Collier, the late Solicitor Gen* 
eral, respecting the Confederate Cotton Loan* 

The question submitted was as follows: 
'< Whether or not merchants and others, on 
being sued in England by the Government of 
the United States, for property or money held 
by them at the termination of the war be- 
longing to the Southern States, may not suo- 
cessftdly plead the confederate seven percent, 
cotton bonds as a setofl^ to the extent of the 
amount that each defendant may hold of 
them ?" ^< Opinion. In the event of the 
United States (Government suing in the Courts 
of this country for debts due, or property be- 
longing to the late Confederate Government^ 
I am of opinion that defendants, who may be 
holders of Confederate Cotton Bonds, are en- 
titled to set up a counter daim against the 
U. S. Government in respect of these bonds. 
The counter claim will be founded on the 
principle, that if the United States assert in 
our Courts claims accruing to them through 
their succession to the property and rights of 
the late Confederate Government, they are 
bound by the liabilities of that Government." 



COUNTY OP MBGANTIC. 

By proclamation, dated March 16 th, the 
periods of holding the terms of the Circuit 
Court for the County of Megantic, District of 
Arthabaska, havelbeen altered, and the terms 
fixed as follows : *Three terms, each of five 
days, to be held at the village of Inverness, 
from the Idth to the 17th of March, June, 
and December, both days inclusive. 
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BAB OF LOWER CANADA. 

The following are the adnussions to practice 
and to study in the District of Montreal, 
since October, 1866, the date of oar last 
list. It is to be obserred that the names 
of those only are giyen who have actu- 
ally received their Diploma on paymaU of 
the foes. It will be for the Council to see 
that gentlemen who aefvire to the honor of a 
Diploma, but reAise to pay their lees, do not 
practice illegally. We naay add here that an 
efifort is now being made to enforce payment 
of arrears of annual subscriptions due by 
members. The readiest method would be 
that adopted, we believe, .in Upper Canada, 
viz., render it imperative on attorneys to 
take out a certificate at the banning of each 
year, without which they would be disquali- 
fied from practising. 



▲niOBSioas to FSAonom, 




DATS OF EX- 

▲XOrATIOH. 



OewrPrtTott 

Maclolra DdiJardini 
A]^oiiJieHo«l«.... 
LooIb N. Demert. . . 
FerdioABd IHTld... 
litooL. Corlwil.... 
Arthur B. LoBgprt. 

Olivier Aiif« 

John A ^Bot hwell . . 

BnMry Fttriii 

GniUaame N. L. BMUidrv 
XoVse Oorbefl 



Datb of 

BiFLOltA. 



leoi oot., 1886 80th Oct., laes 

ted AB.,Ue611th Decerns 
leth OeL, 1868 laUi SM.,3SaS 
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TESTAysvTABT Bbbyitt. — One Gharles 
Breosmg^ the proprietor, in bis lifetime, of 
the miisio store at No. 701 Broadway, died 
in 1863, leaving an estate of $36,000, and the 
following will: « When I die, B^na Kauf- 
man shall have all I leare behind me. C. 
Breusing. A.Hir8oh, M. Hirsch (witnesses)/' 
After some years of litigation the will has 
been declared to be yalid. 



LAW JOURNAL REPORTS. 

PRIVY COUNCIL CASE. 
GUGY ». BROWN. 



AdooeaU conducting Ms o»n eas&^Bighi io 

fin. 

Held, that an adyocate of Lower Canada, 
acting as attorney of record for himself in a 
suit to vthich he is a party, is entitled to the 
usual <' attorney's fees." 

Judgment qftke Lords of the Judicial Com- 
mittee of the Brivy Council on the Appeal of 
Gugy V. Broum, from Canada : delivered lat 
Fdmuary, 1867. 

Present: 

Sir James W. Coltile. 

Sir Edward Yauorak Williams. 

8m BlOHARD TOBDC KnfDKBSLET. 

This case is an Appeal from the Decree 
of the Court of Queen's Bench for Lower 
Canada, dated the 19th of December, 1862. 
By this Decree a judgment dated the 2nd 
of November, J1861, of the Superior Court 
of the District of Quebec, was reversed. That 
judgment was pronounced by a single judge 
(Taschereau) on a motion made by the 
present appellant to review the prothono- 
tary's taxation of a bill of costs which had 
been submitted to him to be taxed, by the 
appellant, under a prior judgment of the last- 
mentioned Court upon a proceeding called 
'<an opposition," awarding him costs as 
against the respondent generally by the words 
'' avec d^pens." The question, and the only 
question, raised and decided in the two Courts 
was whether the appellant, who was an advo- 
o^te and attorney duly admitted therein, and 
had appeared personally in Court and conduct 
ed his own case as attorney on record, was 
entitled under the said judgment to charge in 



his bill of costs, and to have allowed, on the 
taxation thereof against the respondent, cei^ 
tain fees claimed and charged by him in re- 
spect of his character of attorney. Judge 
Taschereau decided in the affirmative; the* 
Court of Queen's Bench in the nq^ative. 

The rule for deciding this question, as it was- 
said by C. J. Lafontaine, in ^^wn o^ Ongy 
(11 L<9wer Canada Beports, 407), must be 
furnished by reference to the French and not 
to the English law, because the then existing 
French law was dominant in Lower Canada 
when it was conquered in 1769, and oonse> 
quently that law continues to be dominant 
there, subject to any alterations which have 
been introduced by Legislative Acts or other 
competent authority. 

It is necessary, therefore, to inquire what 
the old French law was with reference to this 
subject. 

On behalf of the appellant several authori- 
ties were cited, the principal of which are, 
<<Le Parfiut Preaureur" (Edition 1705), 
Pigeau, Ferriire, and Serpillon. These are 
for the most part stated in the appellant's case, 
and referred to by Mr. Justice Taschereau 
in 11 Lower Canada Reports, 484-485. And 
■ their Lordships are of* opinion, in accordance 
with the opinions of Mr. Justice Meredith and 
Mr. Justice Taschereau, that the passages cited 
fh>m these books constitute a preponderance 
of authorities in the French law, for allowing 
fees to an attorney who appears as such 
in his own case. 

But it was argued for the respondent, that 
the old French law has, at ail events, been 
displaced by modern authorities. It is cer- 
tainly true that although in the case which is 
the subject of appeal, when inlhe Superior 
Court of Quebec, Judge Taschereau adhered 
to the old French law, and -decided the case 
accordingly in ftivor of the attorney's claim 
(see 11 Lower Canada Reports, 493), yet on 
three earlier occasions the Court of Queen's 
Bench decided the contrary, in disregard of 
that law, and held that an attorney conducting 
his own case is not entitled. Two of these cases 
were decided by a majority of three to two 
Judges, in Brown o. Gugy (11 Lower Canada 
Reports, 401), and Gugy o. Feiguson (ibid 
409) \ and a third case of Foumier o. Cannon 
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WM cited by Mr. Jostice Meredith, in Iub 
judgment in the present <mae (see Record, p^ 
22), in which he himeelf and all the other 
Judges of the Queen's Bench appear to have 
concnzred. 

In the jodgment now under appeal, Mr. 
Jostice Meredith, although he thought it right 
to agree with the majority of the Court, de- 
clared that his own contrary opinion (express- 
ed in Gugy v. Ferguson) still remained un- 
changed } and Mr. Justice Mondelet agreed 
in that unchanged opinion, and differed from 
the other Judges of the Court. 

Mr. Justice Aylwin appears to rest his judg- 
ment mainly on the argument that the tariff 
gives fees to attorneys only, and thus in effect 
denies them to parties who are not attorneys, 
and that a person who appears in person can- 
not eall himself an attorney. In answer to 
this it may be observed, that an attorney who 
conducts his own case, and describes himself 
on the fiu» of the proceedings not as a party 
suing or defending in person, but as attorney 
on record, accepts by that very act all the 
duties and responsibilities which the practice 
of the Court imposes on attorneys acting for 
ordinary clients. Mr. Justice Meredith founds 
hi» judgment merely on the propriety of a 
judge's deferring to the authority of adjudged 
cases. Mr. Justice Badgley, in substance, 
takes the same view as Mr. Justice Aylwin, 
with the addition that he relies on the circum- 
etance that in the case of an attorney appear- 
ing for himself inasmuch as in the proceed- 
ing by way of '^inscription en faux," the law 
requires a special procuration from the party 
to his attorney, as the foundation of the pro- 
ceedings there would bean absurdity in taking 
such a special power of attorney from a man 
to himself j and further^ that the proceeding 
bj way of '' distraction de d^pens'' would not 
be practicable, because the occasion for it 
could tieYCt arise. But their Lordships are 
constrained to observe that they cannot under- 
stand how these are good reasons for disal- 
lowing to the attorney his fees for services 
performed in the cause as an attorney. 

It will be observed tliat in no one of these 
jndgments is there any dealing with the au- 
thorities cited on behalf of the appellant from 
tiieoki French law books in favour of the at- 



torney's right. The judges do not at all deny 
that there are sudl authorities, or attempt to 
distinguish them. Mr. Justice Duval aloLC, 
in his judgment in the earlier case of Brown 
0. Gugy (printed in the appellant's case^ page 
4), says that the opinion of Serpillon on this 
point is of little weight, being f&unded on 
&ulty reasoning only, and quotes a passage 
from De Jousse, as to the rights of avocates, 
as a conflicting authority. But Mr. Justice 
Meredith observed (U Lower Canada Reports 
412), <• That authority (De Jousse) .is not ap- 
plicable here in Canada, where advocates are 
also attorneys. It must be recollected that in 
France the right of action for fees was not 
only denied to advocates, but such as claim- 
ed them were struck from the Rolls." And 
this appears to be the only authority which 
has been cited on behalf of the respondent 
from the French law books in denial of the 
attorney's right to fees. 

With respect to the argument founded on 
the Tariff of Fees, the Court of Queen's Bench 
of Lower Canada is authorized by several sta- 
tutes to make and establish Tarifb of Fees for 
the counsel, advocates, and attorneys practis- 
ing therein. But the- object of such a Tariff 
appears to us to be, not to confer fees on any 
one, or to deprive any one of them, but sim- 
ply to fix the ad^ount of them for particular 
services done by such offices. If at the time 
of making the Tariff an attorney acting for 
himself in a cause was, according to the au- 
thorities cited by the appellant, entitled to 
such fees as would have been payable to an- 
other attorney acting on his behalf it su^ly 
was not meant by the Tariff to alter the law, 
and deprive him of such fees altogether, but 
merely to regulate the amount to be paid to 
him. On this point their Lordships concur 
with the view taken by Mr. Justice Meredith 
in Qugy o. Ferguson (U Lower Canada Re- 
ports, p. 418), where that learned judge says, 
^'It IS undeniable that the appellant is an at- 
torney, and that he has performed certain ser- 
vices in this cause for which, when performed 
by an attorney, the Tariff allows certain fees ; 
and I really cannot see anything in the law, 
or in reason, to prevent the appellant, an at- 
torney, from receiving the fees usually inci- 
dent to the services which he performed." 
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But it 18 intimated in the judgment of C. 
J. Lafontaine, in Brown v. Gugy, and aaeerted 
in the judgment of Mr. Justice Ajlwin in the 
present casei that the practice has been to 
disallow fees to attorneys conducting their own 
cases. And if this practice had been shown 
to be uniform and long-established, it wou}d 
certainlj have gone ikr to pioye that the old 
authorities were not to be relied on. 

But there appears to be some mistake on 
this subject ; for it is said by Mr. Justice Me- 
redith; in Gugy o. Ferguson (11 Lower Cana- 
da Reports, 418)^ '' The practice in this coun- 
try may, I think, be said to be in farour of the 
attorney. The Prothonotary of the Superior 
Court, an officer of great experience, informs 
us that in the time of Chief Justice Sewell 
fees in such cases were not allowed ; but that 
in the time of Sir James Stuart the practice 
was to allow them ; that the last-mentioned 
practice has continued ever since ; and he 
has given us a note of four cases in which at- 
torneys appearing in their own cases have 
been allowed their fees. Under these circum- 
stances I think it doubtful whether any change 
in the practice as to this matter ought to be 
made, and that if a change were determined 
on, it ought to be made so as not to afl^ct 
pending causes." 

Whether the Court of Queen's Bench might 
lawfully alter the law under the statutory 
power conferred by the Consolidated Statutes, 
cap. 77, sec. 16, <'to make and establish such 
rules of practice as are requisite for regulating 
the due conduct of the causes, matters, and 
business before the said Court," it is unneces- 
sary to decide ; for the Court has in fact made 
no such rule, nor has the law been altered by 
any legislative Act, or other competent au- 
thority. 

We therefore think it was the duty of the 
judges of the Court to administer the old 
French law, and ttiat they could not alter it, 
or decline to apply it, on grounds of supposed 
expediency, as they appear to have done in 
the judgment in the predent case, and the 
preceding cases on which that judgment was 
founded. 

For these reasons, their Lordships will ad- 
vise Her Majesty that it should be reversed. 

Their Lordships do not think it should be 



reversed with costs, beeawethe appellant bad 
a ffiU (^>portuni^ of bringiiig the point before 
this CcMnmittee, and of obtaining tibdr judg- 
ment when the former case of Brown 9, Gugy 
was before them (2 Moo. N. 8., 341>. Hsd 
the present appellant then proeecuted his 
cross appeati the question which is the sub* 
ject of the present appeal would have been 
then decided. His neglect to do so has been 
the occasion of the costs of this appeal having 
been incurred ; and their Lordshipfl therefore 
think he ought not to be allowed them.* 



8UPBRIQR COURT. 

February 28th. 

CAMPBELL V. THE LIVERPOOL AND 
LONDON INSURANCE COMPANY. 

Luwranee — NoUee io Inturer qf ehanfft in 
occupation ofprtmitei insured. 

A policy of insurance contained a claose 
stipulating, that in the event of any change 
in the occupation of the premises insured, of 
a nature to increase the risk, the insiued 
diould be bound to give notice thereof to the 
company in writing. The premises were oc- 
cupied as a saloon, without notice to the Com- 
pany. A fire' having occurred, and an action 
being brought on the policy : — 

i£^ that the insured having fhiled to 
give notice in writing of the change in the oc- 
cupation of the premises, could not recover. 

Heldf also, that the insurers alone were the 
judges as to whether there was a greater or 
less risk incurred by the occupatMn of the 
premises as a tavun or saloon. 

This was an action to recover under a 
policy the loss sustained by fire. The case 
was tried before SmUhj J., and a special jury^ 
on the 12th of May, 1866, and a verdict was 
found in fkvor of the plaintiff. The plain- 
tiff moved for judgment on the rerdict, and 
the defendants moved to set aside the verdict, 
and for judgment in their fevor non (Monies 
veredicto. 

Bbbthelot, J. The plaintiff brings the 
present action, as representative of J. G. 
Frank, for $3,000, amount of insurance 
effected 4th November, 1861, on a building 
described in the policy as a four tenement 
house, situate at the corner of Pinnacle and 
Front Streets, Belleville, C.W. This bnild- 

• We ara indebted to Mr. I. T. WothenpooB, f 
Qaebeo, for a oopjof thealwve Jndgmont 
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iogwas deetrojed by fire od the 13tli of Jan- 
uujf 1866. The defeodanto having reftised 
to pay the amount daimed, the plaintiff in- 
sdtnted the present suit on the 7th of July, 
1865. Sereral pleas hare been filed, but the 
one on which the present contestation tarns 
12 that by which the defendants invoke the 
eecood ooodition on the back of the policy or 
contract of insurance. By this condition it is 
Btipolated that in the event of any change in 
the occupation of the buildings, of a nature 
to increase the risk, the insn^ should be 
bound to giTe notice thereof in writing to the 
Company, and to pay an additional premium, 
in deikult of which the policy would be null. 
There is no doubt that such a condition is a 
part ci the contract which must be strictly 
observed. On this plea the plaintiff has 
joined issue by answering that there had been 
no change of occupation of a nature to aug- 
ment the risk, and that the Company had no 
li^ to an additional premium. That after 
the insurance had been effected several 
changes of occupation had taken place with 
ihe oonacnt of the defendants, among others, 
that theae buildings had been occupied as a 
Tinegar manufiustozy immediately before their 
occupation as a tavern, and that the defend- 
ants had sanctioned this occupation as a 
vinegar manu&ctory, which was more dan- 
gerous than a tavern. That the defendants, 
or their agent at Belleville, Mr. Chandler, 
knew that the itemises in question were oc- 
ciqiied as a tavern, and that the insurance 
ms renewed on the 4th November, 1864, on 
payment of the same premium. 

The case was submitted to a jury, on a sug* 
gestion of 6cta embracing the whole contesta- 
tion, and more especially on the two points 
which now constitute the only points in dis- 
pute, via., 1st. Whether the occupation of the 
premises as a tavern increased the risk; 2nd. 
Whether the defendants, directly, or by Mr. 
Chapdler, their agent at Belleville, had consent- 
ed to this occupation, so as to preclude them 
from invoking the second condition above 
mentioned. Ten of the jury replied to the 
seventh question, that the premises had been 
oeeupiedasa vinegar manu&ctory long belbre 
the 4th of January, 1864, and that this risk was 
u great as that of a tavern. But this cannot 



serve as a ground for deciding the point raised 
between the parties, for the Lisurance Com* 
pany might have permitted a vinegar manu- 
factory, or closed their eyes to this fiurt, and yet 
have a perfect right to complain of the occu- 
pation of the premises as a tavern. The Con^ 
pany alone were the judges as to whether 
there was agreater or a less risk incurred by 
the introduction of a tavern, and so long as 
the Company were not notified of the &ct in 
writing^ or did not do anything equivalent to 
an admission of the change, they preserved 
their right 

To theSth question : '<Was the Company or 
its agent, at Belleville af<vesaid, notified or 
aware, before the occurrence of the said fire, 
and how, of the occupation of the said build- 
ings and premises as a tavern ?" ten of the 
jurors answered, '' there is no evidence of the 
Company having been notified of its being oo^ 
cupied as a tavern, hU we ihink iht agmtwaa 
aware of it," The latter part of this answer 
is but little satis&otory, and expresses a great 
deal of doubt in the minds of these ten jurors. 

To the 9th question, they replied that the 
substitution of a tavern for a vinegar manu- 
&ctory did not increase the risk to an extent 
to justify an increase of premium. I have al- 
raady said that it was for the defendants alone 
to decide, whether the risk was thereby in- 
creased or diminished. 

The several answers of the jury being in 
fiivor of the plaintiff, the defendants have been 
compelled to move that, notwithstanding the 
verdict and the answers of the jury, judgment 
be rendered in their fiivor. Two questions, of 
law and of fiM^t, present themselves for deci- 
sion. On whom did it devolve to determine 
and to say whether the occupation as a tavern 
was more dangerous, and gave rise to the pay- 
ment of an additional premium 7 The renewal 
of the insurance by the payment of the pre- 
mium in November, 1864, should be consider- 
ed a new insurance effected on that day. A 
(few authorities will show what was the duty 
of the insured, who must be supposed to have 
given, or who should at least have given on 
that day a description and designation stating 
the new occupation. Pothier, No. 199. <^L'o- 
bligation que la bonne foi impose aux parties, 
de ne rien dissimuler de ce qu'elles savent sur 
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lea choees qui soot de la Bubetanceda contrat^ 
ne concerne ordinairement que le for de la 
couBcience. E en est aatrement de Tobliga- 
tion qu'elle impose A chacune des partiesi de 
ne pas induire Pantre en erreur, par de fiiufisefl 
declarations sor les choses qui sontdela^u^^ 
lance du contrat : celleci concerne Ufor exU- 
rieur. Ces fkusses declarations peuvent don- 
ner lieu, dans le for ezterieur^ A faire pronon- 
cer la ntUUti dn contrat." ^' Gela a lieu quand 
mdme Tassure aurait fait, sons maiwaisefoif 
t^tte &usse declaration, iUmt lunnhne dcms 
rerreur. Gar iL y a cette difference dans tons 
les contrats inUreasiSf entre le cas auqael Tune 
des parties ne dit pas ce qui est, et le can au- 
quel elle dit fie qui n'est pas. Dans le premier 
cas, elle n'est pas tenue de ne I'avoir pas dit, 
si elle ne le savait Das ; mais' dans le second, 
cas, elle est tenue, si ce qu'elle a dit ne se 
trouve pas veritable, et a induit I'autre partie 
en erreur ; dthelpresiart rem Ud esse ut affir- 
maviU** 

Boulay-Paty on Emerigon, Vol. 1, pp. 16, 17. 
<< On est coupablede dol vis4-vis des assureurs 
non-seulementlorsque, pour se procurer des as- 
surances, ou pour les in viter A se contenterd'une 
prime moindref Von affirme oil I'on ikit entendre 
des faits contraires A la verite, mais encore 
loraque Ton dissimule des cifconstances graves 
qu'il leur cut ete important de connaitre avant 
de souscrire la police." 

Quenault << Assurances Terrestres," No 
374. " L' erreur qui tombe sur la substance 
de Tobjet du contrat est en effet par elle-m6me 
une cause de nullite. Or, on doit regarder 
comme substantielles dans le contrat d*ar 
surance, toutes les circonstances qui peuvent 
augmenter ou changer les risques dont se 
charge Passureur. L* opinion du risque est ce 
qui determine le consentement de Vassureur : 
si la specification de la chose asshree et des 
rieques, fiute par Tassure dans la police, n'en 
a donne qu'une fausse opinion A Passureur, 
Passurance doit 6tre annullee, comme fCayani 
4U conseiUie que par erreur J* Lastly, I shall 
cite from Boudousquie <'Traite de P Assurance 
contre Plncendie^*' No. 111. <' L*assure doit 
done declarer, A Passureur, la nature des ob- 
jets qu'il fsut assurer, celle des constructions, 
la destination des bAtimens, les professions 
qu'on y ezerce, les denrees ou matieres hasar' 



deuses qui y sont renfermes, leur communica- 
tion, leur rapprochement ou leur reunion avec 
d'autres bAtimens ou d'autres objets d^on 
risque plus graved' It was then, by law, the 
duty of the insured to make known the change 
of prof essiatij or change of oecnfMUion which 
had taken place, at the time of th^ renewal 
of the insurance in November, 1864. It was^ 
according to law, for the Insurance Company 
alone to determine whether they would charge 
a higher premium for a tavern than for a 
dwelling or a vinegar manufactory. 

And now as to the question of fkct and 
evidence laid before the Jury. It has been 
clearly proved that the occupation of a house 
as a vinegar manufactory does not occasion an 
increase of premium, and consequently no 
presumption unfavorable to the defendants 
arises from the fact that they were aware 
that, previous to the occupation of the pre- 
mises as a tavern, they had been used for 
a vinegar manu&ctory. It has been equally 
proved, beyond a doubt, by various insnranoe 
agents, that the occupation as a tavern inra- 
riably causes an increase of premium, and I 
may add that this is a fact very generally 
known by all those who have pl^mises to in- 
sure. 

There only remains the consideration of the 
pretension that Mr. Chandler, the defendant's 
agent, was aware or should have been aware 
on the day he consented to the renewal of the 
insurance in November, 1864, that the pro- 
perty, or part of the property was occupied by 
one Crouetas a tavern or saloon, which know- 
ledge, according to the plaintiff's pretensions^ 
would deprive the defendants of the benefit 
claimed by them Arom the change of occupa- 
tion of the premises, and from the absence of 
any notification in writing to them of this 
change. On this head we have the eWdence 
of Mr. Chandler, which evidence has not been 
controverted. Mr. Chandler expresses him- 
self in these terms: "Two or three days 
after the fire I first heard of the said premises 
being occupied as a tavern. I swear I nerer 
heard of it, never had any intimation of it; did 
not know of it in any way before. Had Mr. 
Frank notified me in writing or informed me 
of a change in the occupation of the said pre. 
mises, and that there was a tavern there,! 
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should hftye chazged extra, and notified the 
office ia Montreal of it I would have charged 
hiniy hftl it been left to m^sel^ 7s .6deztraor 
10% aooinding tp the new tariff.'' This poeitiye 
statement of Mr. Chandler is to some extent 
confirmed and strengthened by the testimony of 
Mr. Frank on the same point : <* It is not at 
all likely that I sent, I may say I never did 
send, a notice in writing to the Company that 
the boose in question was occupied as a grocery 
and saloon. Igare no notice in writing to 
that efiecL I think I gave a verbal notice, I 
would niJipotiiMy swear I did." The con- 
tinuation of Mr. Frank's testimony on this 
p(»nt allows that he has no recollection of 
having given such notice, nor of the place 
where he gave it, and he ended with this ex- 
pressioD, '^I cannot call the fact to mind at 
all." 

There is, nevertheless, thelatter part of the 
answer pf the ten jurors to the 8th question 
quoted above. This part of that answer is as 
weak as the part of Mr. Frank's evidence just 
cited. It ia only the sequel to it, for there is 
Qoihing in the proof which can justify this 
answer in the fiioe of the precise testimony of 
Mr. Chandler te this pdnt. 

It is proper to observe that Mr. Chandler, 
agent of the Company, took exception to the 
fiict that he had not received notice in writing 
of the new destination or occupation of the pre- 
mises, in the first conversation which he had 
after the fire— only a few days after,^with the 
pluntift's brother, Mr. A. A. CampbelL The 
latter reports their conversation on the sub- 
ject. 

From all that has been stated above, we 
moat necessarily come to the conclusion that 
the defendants, and their agent, Mr. Chandler, 
had never been notified in writing according 
to the second condiUon on the back of the. 
policy ; and there is no evidence that Mr. 
Chandler was aware that the tavern of Crouet 
had replaced the vinegar manufactory. Even 
if he had known it, this would not have pre- 
vented the defendants from invoicing the se- 
cond condition of the policy, which imposed 
on the insured a fbrmal obligation to give 
notice in writing of any change in the premises 
insored, which was of a nature to increase the 



risk of the insurers. See Quenault, pp. 62,. 
63, '64. Noe. 74, 76. 

As to the waiver, resulting ttom the Insur- 
ance Company making other objections,' there 
was nothing to prevent the defendants firom 
invoking other grounds of objection, according 
to the principle of French law, that the debtor 
may at any stage of the case oppose every ex- 
ception or ground of exception which availa 
hina. • Moreover, in the case of Barsalou vs» 
Royal Insurance Co., L. C. Reports, a pleading 
of the same kind was admitted and allowed, 
after the defendants had filed other exceptions 
which they afterwards abandoned. 

Verdict set aside, and judgment for the 
defendants. 

/. J. a AhboU, Q. a, fbrtheplaintiffi. 

8. Bethune, Q, .(7., for the defendants. 



COURT OF QUEEN'S BENCH.--.Appeal 

Side. 

MiBCH 6tr. 

IRELAND, (plaintiff in the Court below) 
Api)ellant; and DUCHESNAY sr via, 
{Uen-mxiaiM in the Court below) Respond- 
ents. 

. 

Praelie6--Htuiband and W\fe^** Party A a 
cause" — C. S, X. C, cap. 82, see. 14, 16. 

HMf that the husband of a fkarehande pub- 
Uque siparie de bieiu by marriage contract, 
who is merely brought into the cause to 
authorize his wife, is not a '^party in a 
cause " within the meaning of ti. S. L. C, 
c. 82, s. 16, and cannot be examined as a 
witness for or against his wife. 

The rule of Taw, prohibiting husband and 
wife firom being examined fbr or against each 
other in civil cases, suffers no exception in 
the case where the husband is the agent of his 
wife, a marchande pubUquCf and sole manager 
of her business under a power of attorney. 

This was an appeal fVom a judgment ren- 
dered in the Superior Court at Montreal, by 
Berihelotf J., on the 31st May, 1865, dismis- 
sing the plaintiffs contestation of the respond- 
ents' declaration on a same^trrit 

The plaintiff, having obtained a judgment 
against one William Maume, took out a «ai- 
ri&arritf attaching goods and moneys belong- 
ing to the defendant in the hands of Marie 
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at the time of accepting the draft he had not 
in, his hands any goods or moneys of the defen- 
dant. 

To this action the defendant pleaded a de- 
clinatory ezceptioni alleging that he was 
wrongly impleaded| inasmuch as he had his 
domicile in Upper Canada^ as appeared by the 
writ of summons and process in the cause ; 
that moreover it appeared that the cause ci 
debt originated in Upper Gaiiaday and that the 
action under such circumstances was cognis- 
able only by the tribunals of Upper Canada. 

The case was • submitted on the following 
admissions : '* The parties admit, but only 
for the purposes of the issue joined on the ex- 
aptkn cUcUnaUdref that the flour referred to 
in the plaintiff's declaration, was consigned 
from Paris in Upper Canada, by the defend- 
ant to the plaintiff for sale to be made, and 
that' the same was by the plaintiff sold in 
Montreal ; that the draft referred to in the de- 
claration was drawn after said consignment 
against the sud consignment of flour, and that 
the money sought to be recovered by plaintiff 
was by him paid upon the said draft at Mon- 
treal, and that at eJl the times mentioned in 
the plaintiff's declaration, the defendant re- 
sided in Upper Canada. That the said con- 
signment, draft or bill of exchange and pay- 
ment as above mentioned, set forth in the two 
counts of plaintiff's declaration before the 
third count thereof constituted for the pur- 
pose of the said exception the sole cause of 
indebtedness which the plaintiff pretends to 
claim from the defendant by the present ac- 
tion. That the paper writing herewith filed 
by the plaintiff, is a true copy of the sold note 
of the said flour." The declinatory excep^on 
being dismissed, the defendant appealed. 

.Lc^lammef Q.Cf for the appellant. The 
whole question was a question of law. That 
the draft constituted the only cause of indebt- 
edness of the appellant to the respondent was 
admitted. Ifso^ the only question was and 
is, to determine : Where is the contract made 
between the drawer and drawee on a draft ? 
If it be at the place where it is dated and 
signed, as the appellant asserts, then the judg- 
ment of the Court below is unquestionably 
wrong. 

BitchU, for the respondent The only ques- 



tion in this appeal is, what was the cause of 
action 7 The respondent sulnnits that the can- 
ses — and the only causes — of action were the 
receipt by him of the flour, its sale and the 
overpayipent made by him, all at Montreal. 
The draft is not one of the causes of action — 
it is merely a piece of evidence of the amount 
paid. The plaintifi^s action is complete with* 
out it The &ct that the appellant, for his 
own convenience^ gave an ozder for payment 
dated in Upper Canada, is one of no import- 
ance as affecting the question of jurisdiction. 
The liability of the appellant to make good an 
amount paid for him at Montreal, without conr 
sideration, arises out of the relations existing 
between him and the respondent, as his agent 
It was within the jurisdiction of the Superior 
Court at Montreal that the liability of the res- 
pondent as a fiictor commenced — that his du- 
ties as such were performed, and that he paid 
the sum sought to be recovered by his action 
in the Court below. The position of the res- 
pondent cannot be made worse than it other- 
wise would have been, merely because an 
order affording him ready means of proving 
the payment made by him in Montreal hap- 
pens to be dated in Upper Canada. 

Atlwiv, J. This was an action brought 
in Montreal against the appellant as a person 
resident at Paris, U. C. The plea is by e9^ 
cepUon dMinaUriirt to this effect: That the 
defendant was wrongly impleaded, inasmuch 
as he had his domicile in Upper Canada, and 
the cause of debt originated there.. But it 
appeajrs that there has been an admission in 
these words : (EUs Honour read the admis- 
sion stated above.) Now, in consequence of 
this admission, the question does not arise at 
all, and therefore the judgment was perfectly 
right, and ntust be confirmed. 

Dbummonp, J. I must say that my first 
impression was that th^ cause of action arose 
in Upper Canada, because the draft was signed 
there; but on looking the case over, and seeing 
the admissions, it ap|)ears clearly to me, that 
the draft was only incidental, and that the 
transactions in Montreal really constituted the 
cause of action. 

Badqlet, J. In the first place, the con- 
signment in itself only becomes a cause of 
action when it is received by the consignee^ 
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and CTen then, the action would be bj the 
eoDBignor against the consignee to account 
and pay fbr the goods. This point is not ap- 
plic^le here. In the next place, the mere 
order for the payment of money, or draft, only 
becomes contractual upon its acceptance by 
the drawee here, and its payment here by the 
latter is necessarily the cause of action, not 
the mere order in itself from Upper Canada. 
The draft is mere blank paper till accepted. 
Then it becomes a contract. It is the pay- 
ment of the money in Montreal by the drawee 
for the profit and adrantage here of the 
drawer, which makes up the cause. So that 
the cause of action being the acceptance here 
by the drawee, and the payment here by him, 
in excess of drawer's ftinds in hand, the plain- 
tiff was right in bringing the action here, and, 
therefore, the declinatory exception was pro. 
perly dismissed. My opinion is to confirm 
the judgment. 

MovDELBT, J., concurred. 

R, A O. Ltx/kmmUf ibr the Appellant. 

Bom S BUckiej for the Respondent. 



Dec. 6, 6, 1866. 
fiEAUDRY (plaintiff in the Court below) 
Appellant; and CORPORATION OF MO N. 
TREAL (defendant in the Ck>urt below) Res- 
pondents. 

PraeUc&^Jppeal — InUrloeutory Jydgmmi 
— Jaucr^Uon en fiiux. 

Hddf that a jud^ent dismissing an inscrip- 
tion en/aux on a ai/en8e en droit, is an mter- 
lo^tory judgment in the cause, and the 
appeal therefrom should be prosecuted as from 
an interlocutory judgment. 

Motion nUicmua on the part of the plaintiff 
to be permitted to appeal fh)m an interlocutory 
judgment rendered 30th Nov., 1866, by the 
JIaperior €k>urt on a difense en droit dismissing 
the inscription en faux filed by the plaintiff, 
against a certain certificate, dated 9th Feb., 
1665, signed by the prothonotary. This cer- 
tificate stated that the defendants had deposi- 
ted in the hands of the prothonotary the sum 
of $2730, for compensation for land, the pro- 
perty of the plaintiff, which the defendants 
pretended they had acquired by expropriation. 

An objection was raised that there was no 
oecessity for obtaining a rule to show cause 
<vhy a writ of appeal should not be granted, 



inasmuch as the judgment in question was a 
definitive judgment. C. ^. L. C, cap. 77, 
sec. 20. 

The following was the judgment. 

MoNDiLST, J. I do not exactly dissent The 
inscription en famx is an incident in the suit, 
but in this case the pilce inscribed against 
being the foundation of the action, of course 
when the judgment dismissed the inscription 
en fauXf it seems to me it was a final judg- 
ment, with respect to the inscription en faux, 
I am told, it makes no difference, since per- 
mission to appeal is prayed for. But what I 
am afraid of is that the line of demarcation 
between final judgments and interlocutory 
judgments will be altogether removed. 

Badolet, J. I think* it is a mere question 
de mots. So fkr as the inscription enfau^ is 
concerned, it in fiact may be the real issue in the 
case 'j but the judgment upon ihfi faux, though 
a final judgment upon the faux, is not a final 
judgment in the cause within the technical 
meaning of the Statute. Therefore, though we 
call'it a final judgment en faux, it is nothing 
more nor less than an interlocutory judgment 
in the cause. This being so, bow are you to 
proceed? Is there an appeal firom it? The 
Court in Perrault cmd Simardj held that it was 
appealable, and I have no wish to disturb 
that judgment, particularly as it is in accord- 
ance with my own opinion. The judgment, 
then, not being a final judgment, you can only 
come at it as an interlocutory judgment. 

Atlwix, J. We are only giving the same 
decision that was given fourteen years ago by 
Justices Stuart and Panet. 

Drummokd, J. I do not see how a final 
judgment upon an incident can be considered 
a final judgment in the cause. 

Motion granted, and appeal allowed. 

C, A. Leblanc, for the Appellant. 

J5r. Stuart, Q, C, for the Respondents. 



[br Error.] 

March 6, 7, 8, 9. 
RAMSAY, Plaintirm Error, v. THE QUEEN, 

Defendant in Error. 
Contempt of Court — BecusaHon of Judg^^ 
Writ of Error — Appeal, 

ffeld, I st That a judge, who has rendered 
judgment in a case of contempt of Court, is 
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not subject to be recused in anj subsequent 
proceedings in the same cause, even where he 
was the complainant in the cause. 

2nd. That no writ of error lies fh>m the 
judgment in a case of contempt. 

"SeAre to appeal to the Privy Council firom 
these judgments refused, though the Attorney 
Geneial consented. 

This case came up on Writ of Error from a 

judgment of Mr. Justice Drummond| holding 

the Court of Queen's Bench, Crown side, at 

the last term of the said Court, ibr the district 

of Montreal, on a rule for a contempt of the 

Court of Queen's Bench by the plaintiff in 

error, in publishing two articles in the Jfim- 

iretU OoMeUe of the 27tb and 29th of August 

last (See mU, p. 121.) 

It was submitted 4>y the plaintiff in error : 

let. That the rule shows no offence known 
to, the law. 

2nd. That even if the rule did set forth a 
contempt, it was an offence which this Court, 
as now constituted, )iad alone the power to 
take notice d^ at its term held from the 1st to 
the 9th days of September, and that this 
Court, as constituted, not having taken any 
notice U^ereo^ the said pretended offence was 
passed over and condoned, and it was not 
competent for any single judge of Assise, on 
the Crown side of this Court, afterwards to take 
up the said pretended ofifence, and to deal with 
it. 

3rd. That as no man can be a judge in his 
own cause, and as Mr. Justice Drummond was 
himself the complainant, he was precluded 
from sitting or giving any judgment on the 
said rule. 

4th. That the said rule does not all^ethat 
plaintiff in error wroto the said letters in ques- 
tion. 

6th. That it is not alleged in the said rule 
where this pretonded contempt was commit- 
ted, and it does not appear that this Court has 
any jurisdiction in the premises. 

6th. That the sakl pretended contempt not 
being in ihce of the Court, the rule should 
have been supported by affidavit, which it is 
not. 

7th. That the said pretended rule was not 
under seal as required by C. S. L. C, c. 77, 
sec. 73; and the absence of seal in write and 
process issuing out of this Court on the Crown 



side is not covered, as in the case of write and 
process issuing out of this Court on the Civil 
side. 

March 6. 

Pkksbht — ^Duval, C. J., Aylwin, Drummond, 
Badgley, and Mondelet, JJ. 

Mr. SoKuajf. Before proceeding to the roe- 
rite <^ this case I recuse Mr. Jusliee Drum- 
mond. He is incompetent to mt in this case 
Ibr two reasons— -one statutory and the other 
derived from general principles. 1st. Because 
he gave the final judgment in this case in the 
other Court. On this point the statute is ex- 
press.- By sec. 7, Consolidated Statutes of 
Lower Canada, cap. 77, it is lud down who 
shall be the judges of this Court << in appeal 
and error," while section 8 is in these words : 
"No judge of the Court of Queen's Bench 
shall be disqualified from sitting in any case, 
by the mere ikct of his having been a judge of 
the Court whose judgment is in question, while 
such case is there pending, unlets he satin ike 
cage ai Ike rmiermg 4^ Jbnal judgfrnaUf" &c. 

This legislation is doubtless borrowed from 
the French ideas on the conformation of Courts 
of Justice, in this respect much more sound 
in principle than the English common law no- 
tions on the subject j for in Bngland a judge 
may sit in error on his own judgment. But 
in any case the statute leaves no room for 
doubt, — ^the judge who rendered the judgment 
attacked cannot sit either in error or in ap^ 
peal. The second point is that Mr. Justice 
Drummond is the party complainant in the 
cause. The rule of English law on this point 
is most decided. Chief Justice Hobart, in the 
case\>f Day and Swagej said that a statute 
which declared a man should be judge in his 
own case would not be binding. Coke said 
the same thing in Bonhama case, 8 Co. And 
so did Lord Ch. J. Holt in the case of the (% 
of London v. Wood, 1 Strange 674. The gen- 
eral principle too is to be found in the Ist 
Inst. 141. 

[MoNDKLR, J. Mr. Justice Drummond's 
name is not in the case.] 

No ; but it is the same thing, if he be inte- 
rested, whether his name appears or not. And 
it does not signify whether the entering of the 
judgment be a mere form. HU Oom^pai^ of 
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JBffVn CPMI ITUnmOnffcrW %mj %^n€9icr V» JfOWmCTf 

1 Stwtge, 640 ; nor if the intereet be erer so 
Bmall; it is the inoonsistency of the thing the , 
law Ibihidfl. ne OUsf of London «. Wood, 1 
StnngB^ 674. Bukdk v. Braddoekf 3 Bur. 
p. 1668, vhere the judgment of the whole 
Court was given by Lord Mansfield, p. 1866. 
Nor is it neoessarj that the judge be nomi- 
nally a parij, if he have a bias— p. 1866. And 
the role a]q;^es equally to jndges and jnrors 
—p. 1868. And so when the defendant was 
aoenaed of saying of a Justice of the Peace, 
" He is an old rogue for sending his warrant 
for me^" G. J. Holt eaid^ << He deserved to 
be bound to his good behaviour, thou^ it be 
sot proper for that justice todoit; but rather 
to get one of his brothers to do it for him." 
R. V. LtCf 12 Mod. p. 614. There is no excep- 
tiQD to this rule in matters of contempt In 
Kr. Drisooll's case, Mr. Justice Holland, the 
Bemor judge, was not on the Bench on the 
28th of MAreh, 1864, when Mr. Justice Ayl- 
win took notice of it first He sat, but took 
no active part in the proceedings the day the 
rule was read, and he was not on the Bench 
at ail when the case finally came up. 

[Atlwdt, J. Mr. Justice Rc^knd did take 
part] 

I read from a report made at the time^ which 
Mr. Justice Drummond admitted to be a good 
report 

(The entry book was procured, and it main, 
tained Mr. Ramsay's assertion.) 

[Duval, C. J. Do you know of no case 
where a judge took notice of an attack on him- 
self out (Xf Court?] 

I beKeve not ; but, at all events, he never 
moTed himself to avenge himself. It must be 
on the motioned a person disinterested, not of 
the judge himself. I shall now show that a 
ju^ cannot act in his judicial capacity if he 
be a witness. Hacker's case, Kelynge, 12 ; 6 
Howell, St T^., 1181, 2 ; St Tr. 384 ; Haw- 
kins, book 2, cap. .46, sec. 84; 1 Chitty, 607. 
This case is much stronger, for a judge was 
actoaUy complainant and witnessl* To pass 
from the law of the question to the ethical view 
of the case, what advantage can be gained by 
the opinion of a judge whose judgment carries 
no moral weight T What moral weight could 
Mr. Justice Drummond' s judgment in this case 



carry with it T To say that a judge can mov& 
himself to give judgment for himself, is to con- 
tradict the terms of his official oath, by which • 
he swears neither by himself nor any '' other^ 
privily or apertly, to maintain any plea or 
quarrel hanging in the Queen's Court, or else- 
where in the country." This case furnishes 
an example of the dangers of infringing these 
rules. When Mr. Justice Drummond was So- 
licitor Ckneral, he introduced a bill declara' 
tory of the law of contempt. 

[Dbummohi), J. Is that in the Statute 
book?] 

No^ it was dropped, but I intend to show by 
it that Mr. Solicitor General Drummond, when^ 
he had no interest, held in the most solemn 
way directly the reverse of what he held the 
other day when he was interested. 

Mr. Bamsi^ read .the Hill, which was as fol- 
lows : 

No. 267-^iLL. 

<' An Act declaratory <^ the Law concerning 
contempts of Court in Lower Canada : 

<< Whereas doubts have arisen as to the 
powers and jurisdiction of the Courts of Lower 
Canada in matters of contempt, and it is expe- 
dient to remove such doubts ; 

'< Be it therefore declared and enacted, Ac., 
and it is hereby declared and enacted by the 
authority of the same, that the power of the 
several Courts of Justice in Lower Canada to 
issue attachments and inflict summary pun- 
ishments for contempts of Court, doei not eao- 
tend, imd ihail not b§ eomirued to oxtmd to 
any cases except the misbehavior of any per- 
son or persons in presence of the said Courts, 
or so near thereto as to obstruct the adminis- 
tration of justice — the misbehavior of any of 
the officers of the said Courts in their official 
transactions,— and the disobedience of or re- 
sistance to any lawftil writ, process, order, 
rule, decree or command of the said Courts by 
any person whomsoevw." 

[I]^uMM OVD, J. That bill was drc^^ied be- 
cause we all thought in Council that it went 
toofiur.] • 

Of course I cannot know except from what 
Mr. Justice Drummond says, why it was drop- 
ped; but I supposed it was owing to the burn- 
ing of the Parliament Houses in 1849, two or 
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three nights after it had been read a first time. 
It was a yery carefhlly drawn bill, almost in 
the words of many of the 'authorities, and I 
cannot believe it was prepared without oare. 

[Dbummond, J. It was copied from some 
American acts, and people there regret they 
had ever been passed.] 

Since opinions are to be stated, I think it is 
A great pity this one had not been passed, for 
*it would have obviated some proc<*eding8 which 
certainly have not been conducive to the in- 
terests of justice. I now conclude this preli- 
mix.ary argument, by repeating that Mr. Jus- 
tice Diummond is incompetent to sit by the 
statute and from biays. 

a A. r. 

March 7. 

Duval, G. J. In this case the statute, in- 
fitead of being in favor of the plaintiff in error, 
is against him. We were referred to sects. 7 
and 8 of cap. 77, Con. Stat of L. C, but the 
law on the. subject is to be found in sec. 66. 
Sections 7 and 8 refer to civil cases, sec. 66 to 
criminal cases ; and the disqualifying condi- 
tion is not to be fbund in the latter. The reason 
of this must be that in criminal cases it was 
left to be decided by the English law. As for 
the question of bias, we do not decide anything 
as to the merits; but we say that if it be a 
^contempt of Court, Mr. Justice Drummond 
has a right to sit. 

Atlwdt, Dbuiiiiohd, Badoubt, and Moh- 
OELBT, JJ., concuired. 

Recusation dismissed. 

Mr. Bamsay filed an exception to the judg- 
ment, and moved, by consent of the Attorney 
Oen^ral, to be allowed to appeal to the Privy 
Council. 

Duval, C. J. : Have you any ri^t of appeal 
to the Privy Council ? 

Mr. Bamsay : If I have on the merits, I have 
on the interlocutory, unless the other party 
objects. The only reason of the consent of 
the Court being required in an interlocutory is 
that cases may not be unnecessarily hung up 
by appeals which might be decided on the 
m«rits. YThen the competence of the Court 
is a matter in issue, it seems peculiarly favor- 
able for an appeal, more particularly in cases 
like this where it is desirable that as little 
scandal should be caused as possible. 



Bifshl to ai^md refused, Moin>njET, J., dis- 
senting. 

When the case was called, Mr. Bamsay 
moved to discharge the inscSription likewise 
with the consent of the Attorney GeneraL He 
said that the Court could not interfere, that 
the Crown was dominui tiUs; if not, who was? 
It had been declared by the Court that morn- 
ing that it was not Mr. Justice Drummond. 
If it was the Queen, she was represented by the 
Attorney General. In the case of the Queen 
and Howee^ 7 A: and E., it was held by Dm- 
man, C. J., and four of the judges, that if the 
Crown did not join in error the prisoner must 
be discharged. It had alway&been so held for 
misdemeanours, and they could not see what 
else they could decide in a felony. 

Duval, C. J., said he did not recognize the 
authority of the Attorney General to abandon 
a proceeding for contempt. 

Mr, Eam$ajf. He can even for a felony; a 
fortiori for a contempt, which is only a mis- 
demeanor. 

Motion to discharge inscription refused^ 
MoHDBLET, J., dissenting. 

Mr. Bamsay excepted to the judgment, and 
moved again to be allowed to appeal to the 
Privy Council. 

Motion reAised, Mokdklst, J., dissenting. 

Mr. Bamsay then proceeded to argue the 
case on the merits. 

[DnvAL, C. J. : There is a preliminary ques- 
tion which should be settled. Have you a 
Writ of Error in a case of this sort?] 

I am quite prepared for that objection. I 
have only found one case — the Earl of Deron- 
ehire, where a Writ of Eiror was allowed to 
the House j^f Lords for a contempt in the 
King's Palace. But wpari ftom that, our sta- 
tute is express — C. S. L. C, cap. 7T, Sec 66. 
It says that there shall be a writ in aU crim- 
inal cases. Here there can be no clashing of 
clauses, for it is the criminal clause rdTerred 
to by the Chief Justice this morning. The 
statute only confirms the common law. None 
of the authorities say that in cases of con- 
tempt there shall be none. And why should 
there be a distinction ? The object of a Writ 
Error is to examine as to the regularity of 
the form of the proceedings. The Chief Jnstioe 
seemed to think yesterday that jurisdiction 
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might be ^nqaired of as agBiiMt th6 higher 
eonrtt of law even on habeaa eorpui. ThiB 
seemed to be oonoeding more than I asked, 
mere than I oobld agree to. * Now^ if the pro- 
oeedin^i had no kind of iormi woold thej be 
beyond the reach of the Writ of Error? To 
take an illiutration firon^ the cireomstanoes 
eonneeted with thia yery case: Mr. Justice 
Dronmond took a role before this one. In 
fonn it waa an order to the Clerk of the Court 
to iaene a role. I showed it to Judge Drum- 
mondy and he asked me if it might be amend- 
ed, which I consented toy and signed the 
amendment. 

[Dau]CMOV0,J. This has nothing to do with 
the case. It was one of those conversations 
—confidential oonversations — ^which formerly 
took place between the representative of the 
Atlomej Oeneral and the Judges, and bring- 
log it forward now will perhaps put the Judges 
on their guard.] 

If it puts Judges on their guard to prevent 
them doing what is wrong so much the better; 
bat this observation contains an insinuation 
against my character which I must answer. 
It is a most unfounded insinuation that there 
was any breach of confidence in my allusion 
to that first rule. How could there be a con- 
&lential communication between the Judge 
sod me as to the prosecution of myself ? How 
could there be any secret as to a matter of re- 
cosdl I think it is very unwise of Mr. Justice 
Drammond to wish to conceal that matter ; 
there was nothing disgraceful to him in the 
proceeding, and I have only mentioned it as 
ao illustration of such error as might occur in 
a nile. But since the mention of the parti- 
cular case is offensive to any one, I shall ge- 
neralise and say, suppose a rule was. of the 
nature mentioned, could it not be reviewed in 
error? To take another iUnstration firom this 
case. Su]^x)se the rule was in no case? Or 
enppose a seal was required for authentication, 
and there was no seal ? I put mf argument 
in the form of a perfect syllogism. There may 
be a writ of error in aU criminal oases. This 
is a criminal case. My minor is admittsd, my 
major is in two lines of a Statute. It will be 
for those who try to deprive me of my remedy 
to establish the exceptbn which is not in the 
Statute. 



The case was taken en diUbM on the ques- 
tion of whether a writ of error would lie. 

March 9. 
MovDiLiT, J. This case is one of vast im- 
portance to the interestsof public justice, to the- 
bar, and to the public. Judges, it is true, must 
be protected in the discharge of their duties f 
but I cannot see that it ia necessary for their 
protection to put an end to free criticism of their 
acts. If they are honest, they have no reason 
to foar free discussion. At the present moment 
we have not to decide whether or not there has 
been a contempt of this Court The only ques- 
tion is as to whether a Writ of Error ^^^ ^i'^^ 
a judgment for contempt. Some authorities 
may be cited, perhaps, to show that there is 
no way of examining a judgment for contempt f 
but on turning to our Statute (C. S. L. C, cap. 
77, Sec 66) I find that a Writ of Error lies to 
this Court << in all criminal cases before the 
said Court on the Crown side thereof or before 
any Court of Oyer and Terminer or Court of 
Quarter Sessions." Now the only question in 
the case now before us is, is this a criminal 
case? It must be either a criminal or a civil 
case? There cannot be any case which ia 
neither the qne nor the other. Cases are but 
of two kinds: civil and criminal, apd the Writ 
of Error lies in both. How then can we create 
an ezoeptidn ? Is it because there are nocases 
in the English books? But that cannot con- 
trol our StaCute — the Statute constituting this 
Court. As for the ailment of inconvenience, 
it will not do for me. It may be inconvenient 
to have a judgment revised ; but it must be 
likewise very inconvenient to be sent to jai? 
or fined illegally. But is there any such in- 
convenience ? I have nothing to do with the 
definition of contempt today; but if anything 
is said on that subject I may have something 
to add. But whatever may be the nature or 
the offence, how can it be more inconvenient 
to allow a writ of error in the case of a con- 
tempt than of any other offence? To say that 
in cases of contempt a writ of error lies is not 
so utterly absurd as some would have us be- 
lieve, for the Lords of the Privy Council have 
recently ordered a record in a case* of con- 
tempt in British Guiana to be sent up on the 
petition of Laurence McDermott, the publisher 
apd printer qf the Oolonisi paper, who had 
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beev Gondemiied to six months hnpriBQnment 
bj the Supreme CSovrt of Oivil Justioe of the 
Colony for a contempt I do not cite this case 
to show positively that the Lords of the Privy 
Council have decided that there is a right to 
■appeal in cases of contempt, because they 
have granted the order without' preju<(ice to 
the competency of the appeal ; but I bring it 
forward to show that the Privy Council has 
fiot laid down the doctrine that is about to be 
laid down in this case; but on the oontrazyy 
in BO &r as it has judged, it has leaned to a 
contrary opinion. But what can be the in> 
<9onvenience of a party condemned coming 
before the five judges here, instead of being sa- 
tisfied with the decision of one who may be 
bis enemy, perhi^;^ his political enemy, and 
asking them to decide whether the conden^na- 
tion of the one is legal 7 Are we to answer 
him and say, not only we shall decide against 
you, but we won't even hear you? Is he to 
have no remedy but an impeachment T To say 
that there is no remedy in this constitutional 
country seems to me very strange indeed. Be- 
sides an impeachment is not a remedy for the 
injured party. It can onl}' end in the censure 
or dismissal of the judge. How strangely does 
this case contrast with one which occurxed 
here some short time ago. * An enormous 
crime was committed, a crime thafr might in- 
volve the country in war. In that case the 
Court of Queen's Bench, as in Mr. Ramsay's 
case, the Court of Queen's Bench— for I will 
not commit the folly of calling it the judgment 
of Mr. Justice Drummond — gave an order as 
to the custody of the prisoners, and yet on 
hdbtfu cotpM a judge in Chambers declared 
that the order of the Court of Queen's Bench 
was nuU and void. If this could be done on 
habeoM coTpuBj why not on Writ of Error ? If 
the arbitrazy doctrine is to prevail that there 
is no mode of reviewing a judgment for con- 
tempt, what becomes of the right'of free dis- 
cussion, and the liberty of the press? We 
shall be in the same condition they are in 
France, for any Judge may say — ''Mr. Editor, 
you shall not write this or that" For myself 
I want no such privilege \ not only as a citisen 
but as judge I invite the scrutiny of the public 

• His bonor refers to Bx p€Hie Btostom, 1 L. C. 
Xaw Jooimlf 88. 



eye. If I am honest, I have nothing to fetr; 
and if I am dishonest, the sooner I am found 
out the better. Apart from the rule laid-down 
in our statute, and which, as I hsve shown 
clearly, gives the Writ, I shall show that the 
sfune doctrine 'is laid down by Blaokstone. 

'< A judgment may be Teveraed by mil of 
error: which lies from all inferior erimimJ 
jurisdictions to the Court of King's Bench, 
and firom the King's Bench to the House of 
Peers; and may be brought for notorious nus- 
takes in the judgment or other parts of the 
record: as where a man is fovnd guilty of 
perjury and receives the judgment of felony, or 
for other less palpable errors; such as any 
irregularity, omission, or want of form in the 
process of onUawiy, or proclamations; the 
want of a proper addition to the defaidantf s 
name, aooording to the statute of additions-, 
for not propel^ naming the sheriff or other 
officer of the Court, or not duly deseriloDg 
where his county court was held; forlajring 
an o£fencey committed in the time of the late 
king, to be done against the peace of the pre- 
sent ; and for many other rimilar causes." 

Blackstone, like our statute, does not parti- 
cularise, but it was not neoeseary for him to 
do so. It is mathematically included; the 
whole contains its part, and it is not forme to 
cut off a segment of the circle, and to say that 
the whole circle is to be considered less the 
segment Mr. Ramsay may have been right 
or he may have been wrongs but with that I 
have nothing to do at present. He has at all 
events done his beet to have the judgmoit re- 
viewed, and he is met by the answer, yon 
have no remedy. In the case of Barsaloo, I 
reftised a rule for contempt, for I tremUed at 
the idea of putting an arbitrary restriction on 
discussion ; and if a libel had been published, 
there was another course — l^ indictment I 
must express my formal dissent from the judg- 
ment about to be rendered. 

Atlwik, J. No reported or adjudged case 
can be found to support the writ i^uedin thu 
case. It is the fint time the Attorney Qeneral 
has consented to the issuing of such writ, and 
I am of opinion that it issued illegally and 
must be quashed. 

Baoolit, J. The learned Judge Mondelet 
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baa DOt confined his attention to the eole teoh- 
nical point enbrnitted finr the decidon of the 
Court, bnty in the expression of his opinion 
upon the drcamstflCnoes and law of tiie case, 
hie taken the opportunitj of enlarging npon 
the oonstitiients of contempts in general| their 
relation to society aa now constituted, and the 
law whidi he considers a|^icable to them. I 
cannot coincide in his opinions, and will not 
diferge ftom the question before the Court, 
which is confined within the ooroprehensive 
question put to the plaintiff in error bj the 
Chief Justice — have jou a Writ <^ Brror in a 
case of this sort? or, in other words— does a 
Writ of Error lie in this case? It becomes, 
therefere, essential to ascertain what the case 
is, and the limit of the particular controverqr, 
which can only be supplied bj the record it- 
eel^ and it must be examined for that purpose^ 
because the Court cannot be influenced bj 
&ets or suggestions beyond it Th^ complete- 
ness of the record is assumed because no 
suggestion of diminution or falsiOcation has 
been made. A brief statement of the proceed- 
ings of record leading up to the judgment com- 
plained o^ may be made, only however as ex- 
planatory of the subject, but without in any 
way adjudging upon the fikcts or incidents 
themselTCS upon which that judgment was 
founded. 

In the last crimin|il term of the Court of 
Queen's Bench for this district, presided over 
by a Ju^ge of this Court, the Hon. Judge 
Dmmmond, a rule for attachment was issued 
by the Court against the plaintiff in Error, a 
member of this bar, and then conducting the 
Crown business before that Court, for a con- 
tempt alleged to have been previously bom- 
nuttiBd by him in the publication under his 
name^ in two numbers of the Mfmtmd Oaaetk, 
both filed of record, of libellous, insulting and 
oootemptuous statements and language, con- 
oeming a Judge of the Court of Queen's Bench, 
in reference to his judicial concftict in a cer* 
tain judicial matter before him, in those state- 
ments mentioned, and which it was alleged 
tended to prejudice the administration of jus* 
ties, kc, Ac. The plaintiff in Error appeared 
to the rule, and after the rejection of his re- 
cusation against the presiding Judge, inteiro- 
gatories were exhibited against him tending 



to identify him as the author and writer of 
those statements, but were not responded 
to, but the plaintiff in Error produced and 
filed of record, an answer in writing to the 
rule for attachment, in which he set out & 
variety of objections in fiust as well as law, 
against the proceeding^ the relevancy or per- 
tinency of which objections, it is not at pre- . 
sent necessary to inquire intoy but declaring 
that whilst he did not admit hie aulhofship of 
these statements^ he at the same time declared 
that he did pot deny his authorship of 
them, and after reiterating in his answer cer- 
tain injurious expressions against the honor- 
able judge with reference to the original pro- 
ceedings, out of which this aflhir arose, the 
plaintiff in error concluded by asserting his 
right to make those offensive statements. 

After having filed his elaborate answer, he 
moved to quash the rule upon grounds setout 
in his motion, which having been rejected by 
the Court, he sabsequenUy produced and filed 
of record his declaration in writing^ affirming 
that as the honorable judge had expressed his 
absence of intention to impute personal mis- 
conduct to him in the original matter, he (the 
plaintiff in enror) withdrew his injurious and 
insulting statements against the honorable 
judge. This declaration was filed on the 2nd 
of November, and was succeeded on the foU 
lowing day by the judgment complained o^ 
in which the Court declared the plaintiff in 
error guilty of contempt, and fined him to the 
amount of $40, and- to n^roain committed until 
paid. It is manifest that the proceedings re- 
ferred to above were in a matter of alleged 
contempt, that the judgment was rendered 
upon such contempt, and by a Court of com- 
petent jurisdiction entitled to cognisance of 
such a matter. It may be added that the pro- 
ceedings were before a Court of Record, acting 
not according to the common law by a jury^ 
but in a summary manner, according to the 
common law by attachment ' 

Upon the piarticular point submitted to the 
Court, it is plain that the merits of the con- 
tempt do not fell within the province of this 
Court to express any opinion upon, or whether 
the publications referred to were hbellous or 
not, or the language contained in them com- 
mendable or respectful : at present, our duty 
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is to determine i^ehether this Wn» of Error 
«an lie to ezakniDe and consider this convio- 
tioa of contempt. 

Before ptoceeding to examine the main ques- 
tion, it is right to observe, with reference to 
some part of the procedure in this case, but 
only as a matter of professional praotioey that 
when contempt is of such a nature that if the 
fact which constitutes it be once acknowled- 
ged, and the Court cannot receive any further 
information by interrogatories, there is no ne- 
cessity for administering thepa, if the defend- 
ant wish to be admitted to make such ac- 
knowledgment. Again, when the evidence of 
A contempt of Court is before the Court and 
the offence is palpable, a rule to show cause 
why an attachment should not be issued is 
unnecessary. In such cases attachments may 
be issued in the first instance. The practice of 
taking a rule arose out of a distinction between 
<lirect and consequential contempts, and was re- 
sorted to when it became necessary to procure 
evidence not before the Court. 

It has also been held that the use of abusive 
Jtnd impudent language towards a Court or any 
of the Judges thereof and contained in a peti- 
tion for a rehearing, signed by the party in pro- 
per person and filed with the clerk, is a con- 
tempt, and this though he is a licensed attor 
ney. 

And it has likewise been held upon the sub- 
ject of the withdrawal of the offensive state- 
ments, that when a writing is so dear of itself 
as to amount to a libel, the mere afiidavit of 
the defendant that he had no intention of offer> 
ing any contempt to the Court or Judge will 
not screen him firom punishment. And so 
Holt on Libel, p. 22, Am. Ed., in which it is 
said that the Court did not consider the disa- 
vowal of the slanderer, as ezcnlpatoxy ; on the 
contrary, it was declared that the disavowal 
of any bad intent will not do away with the 
pernicious tendency or effect of publications 
^reflecting on judicial proceedings, &c., Ac 

Leaving these matters of procedure, it would 
seem to be quite unnecessary to enlarge upon 
the power admittedly vested in Courts of Jus- 
tice to commit for contempte,apower which has 
never been disputed or questioned as being in- 
herent in them under the common law of En- 
gland ; the books are replete with cases of that 



description, and judgments for Ooniempt are 
very ir«quent. Hawkins,' in his Pleas of the 
Crown, sa> s *' that for contemptuous words or 
writings concerning the Court, the party is 
punished by attachment for contempt^" and 
he adds, with reference to this last class 
of cases, '' it seems needless to put instances of 
the kind, so generally obvious to common un- 
derstandings." Lord Chief Justice Parker 
says, in reference to libel publications in a 
newspaper in the form of an advertisement re- 
flecting on the proceedings of justice, that it is 
>' a reproach to the justice of th^ nation, a 
thing insufferable and a contempt of Court" 
Blackstone says that some of the contempts 
may arise in the &ce of the Courts others in 
the absence of the party irom it, Mer atia 
mentioned by him, '' by speaking or writing 
icontemptuously of the Court, or Judges acting 
in their judicial capacity, Ac., imd by anytking, 
tfi ihori, ihat demonBtraia a gron wcaU of 
ihaireg(ardm^re^9eclwhiehwhmcnceOinait 
qf JusHee are depnoei of their autkoriijff so 
neoeuaryfor the good order of the StaUf ue^ 
Urebf lost among the people," Mr. Justice 
Wilmot, in his vexy learned and elaborate opin- 
ion upon the writ of habeae oorpuSf holds the 
same view, and maintains '< that this power 
is as ancient as the common law, and the at- 
tachment a constitutional remedy." The 
Courts in the United States, resting upon the 
common law of England, entertain similar 
opinions, which will be found set out with 
great persfncacity in the 2nd vol. of Bishop 
upon Criminal Law, in which he has given 
cases and law as to the various kinds of con- 
tempt, vis : those committed in the presence of 
the Court, and those committed out of its 
presence, under which last head the author 
cites a case, which will be mentioned here, as 
somewhat analogous with the one in hand, with 
the difference that in the American case the 
language was verbal. The ca«e occurred in 
Yiiginia, where one being interested in the 
event of a pending suit, but not as a party, 
met the judge proceeding to take his seat on 
the bench, and on being spoken to by him, 
responded in substance, '<! do not speak to 
any one who acted so corruptly and Cowardly 
as to attack my character when I was absent 
and defenceless" — alluding to ezpressions of 
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the judge on the trial of the cause at a fonner 
t«nn. Thia was held to be a contempt 

AsBtiiniiig then the eziatenoe of this inher- 
ent power in Courts of justice to punish for 
contempt, is their judgment liable to be oon- 
trofled by aAy other Court or Tribunal ? As 
introducioiy to the answer to this question, it 
most be obeenred that in the organisation of 
the Pitmneial Judicature, the Court of Queen's 
Bench has been established bj statute as the 
highest judicial tribunal in Lower Canada, but 
divided into two jurisdictions separate and dis- 
tinct the one from the other, the one being con- 
Btituted on the Ciyil side a Court of Appeal 
and error in civil suits, and the other on the 
Criminal side, being constituted an original 
Criminal Court for the trial of criminal offen- 
ces, and also a Court of Criminal Error. As 
to the Civil side, the Legislature has provided 
for the disqualification of a judge from sitting 
in Appeal or Error, if he has sat on the case 
^pealed from at the rendering of the , final 
judgment, but has not extended this disquali- 
fication to judges, sitting on the Criminal 
side upon Criminal Appeal or Criminal Error, 
vho sat in the original Criminal Court. The 
Court, therefore, as at present personally 
constituted, is according to the statute, and the 
proposed recusation by the plaintiff in Error 
sgsinst the judge who judged the contempt 
bss been legally rejected. 

It must also be inquired, what is the nature 
of the judgment or conviction for contempt? 
It may be briefly answered that it is judg- 
ment in execution, and wherein bail may not 
be taken. This fact, that is, the negation of 
bail, indicates as well the stringent nature of 
the judgment in itself as its immediate enforce- 
ment upon the party convicted by it. It was 
beld in Brass Crosby's case, 3 Wils. 188, that 
the adjudication for contempt is a conviction, 
and the commitment in consequence is execu- 
tion, and no Court can discharge on bail a 
person that is in execution by the judgment of 
any other CourC This doctrine, which has 
not since been interfered with in England, has 
also been sustained in the United States, and 
80 held almost in the same words by Story, 
J., in the case of Kearney in the Supreme 
Court, 7 Wheat. 43, following Crosby's case, 
&Qd likewise maintained in many other report- 



ed cases. Arguing fVom the mere reason of the 
thing, it is a plain consequence, that contempts 
would necessarily fiail of their effect, and the 
authority of Courts of Justice would become 
contemptible, if their judgments could in such 
matters be subjected to revision by any other 
Tribuqal. 

It has been very strongly urged that this 
power itself from its very nature must neces- 
sarily be independent of all other tribunals ; 
for if it depends upon another whether a pun- 
ishment can be inflicted or not, that very de- 
pendence defeats and overturns it. The in- 
sulted judge must go to law before some other 
tribunal with every one whom his decision of- 
fends, and leaving his own duties in his own 
Court, must attend upon other Courts and be- 
fore other judges who may not be disposed to 
discourage the contempt, and it might happen 
set aside and quash the proceedings, and ar- 
rest or reverse the judgment, apd, therefore 
requiring the renewal of the proceedings to en- 
counter similar difficulties. 

Under such a state of law, no one would be 
aihdd to offend; the delay of punishment and 
.the manner and chances of escaping it, would 
disarn^the expected punishment of all its ter- 
rors, nor could the insulted Court or Judge 
ever think of the attempt to cause the inflic- 
tion of punishment under so many discourage- 
ments. It would be idle for the law to have 
the right to act, if there be a power above it 
which has a right to resist In Criminal mat- 
ters penal law must enforce satisfaction for 
the present acts and security for the future } 
in other words it must have a remedy and a 
penalty. How could there be either a remedy 
or a penalty, if the judgment of contempt was 
subject to review by any other tribunal ? 

Apart from this most conclusive reasoning, 
no reported cases can be found in which other 
tribunals have interfered with such convictions 
of other- Courts, whilst on the other hand nu- 
merous direct authorities are to be found the 
other way. Brass Crosby's case has already 
been adverted to, which settled that point 
many years ago in England, and American 
authorities are at one with the English decis- 
ions. Mr. Justice Blackstone says, " the sole 
adjudication of contempt and the punishment 
thereof belongs exclusively and without inter- 
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fering to each respectiye Court. Infinite oon- 
fosion and dieorder would follow if Courts 
'Conld examine and determine the contempt of 
•others." I shall also refer to Hnrd on Habeas 
dorpos at page 41 2, where he lays it down 
<hat the right of punishing for contempt is in- 
herent in all Courts of Justice and essential 
<to their protection and existence. A commit- 
onent under such conyiction is a commitment 
in execution, and the judgment <^ conviction 
is not subject to 'review in anj other Court 
unless speciallj authorixed by statute.*' And 
in liorruon y. McDonald, 6 Shep. 660, 
it was held '^that there can be no revision, 
cither by appeal or certiorari, of the judgment 
of a Court of record for imposing a punish- 
ment for a contempt of the Court" 

It has been urged that this Court as now 
formed on the criminal side, having been con- 
stituted a Court of Error for criminal matters, 
Jias jurisdiction in this case, and is bound to 
sustain the writ of error here issued. It is quite 
true that this Court on the criminal side has 
jurisdiction over all crimes and criminal mat* 
ters to the extent contemplated by the crimi- 
nal laws of England introduced and estab-. 
lished here by the Imperial Act of 1774, 
and as since amended by our Provincial 
legislation. It has also more recently been 
constituted by statute a Court of Error in all 
-criminal cases before the said Court, on the 
Crown side thereof or before any Court of 
Oyer and Terminer, or Court of Quarter Ses- 
sions, and still more recently, it has been au- 
thorized to consider and decide reserved ques- 
tions of law arising in criminal trials, in which 
any person has been convicted at any criminal 
term of the said above mentioned Courts, but 
4kpart from these later statutory powers, this 
Court of Queen's Bench has no appeUate cri- 
minal jurisdiction. By law the Court of 
<2ueen's Bench in term, in the exercise of its 
original criminal jurisdiction, is an indepen- 
dent Court, not subject to the control of this 
Court sitting in error, except in such cases as 
are specially within its cognizance by statute or 
in the exercise of its admitted powers, and hence 
this Court cannot under the common law of 
England, firom which it derives its chief criminal 
powers, be made to affirm the legal existence 
of writs of ecror in convictions for contempts, 



simply because no authorities can be found to 
say that in cases of contempt there is no writ 
of error. This negative argument is of no 
force. The legal existence of such a writ re- 
quires to be derived from affirmative authori- 
ties : but of these there are none^ and this 
Court cannot without such authority of itself 
initiate such a proceeding. 

Archbold, however, tells us^ that no writof 
error lies upon a summary conviction, and 
that it only lies on judgments in Courts of Re- 
cord acting according to the course of the com- 
mon law. Now, Blackstone lays it down that 
the proceeding in contempt is in all cases sum- 
mary before the judge without the interveih 
tion of a jury ; and it was held long ago in 
England, and that ruling has since existed in 
its integrity, " that it was against the nature 
of a writ (terror to lie on any judgment, but 
in causes where issue might be joined and 
tried, or where judgment might be had upon 
demurrer." This was the case of the King v. 
Dean and Chapter of Trinity Chapel, Dublin, 
8 Mod. 27, and upon writ <^error brou^tinto 
the House of Lords, all the judges of England 
being of opinion that the decision was correct, 
the judgment of the Kin^s Bench was affinn- 
ed, 2 Bro. p. a 664. And Kent upon this doc* 
trine says, '' the principle is of imLmemarial 
standing: it has stood the test of two centu- 
ries as an incontrovertible principle without a 
precedent or doctrine to OHpoee it. To over- 
throw it would be to tear up the common law 
by the roots." It is therefore fidr reason aa 
Veil as law to hold against the writ of error 
lying in this 



Warraaty on iok qfhone. — On the sale of 
ahorse the seller signed the following war- 
ranty : — " June 6, 1866. Mr. C. bought of 
Mr. G. G. a bay horse for £90, warranted 
sound. — G. G. Warranted sound for one month. 
G. G.''— iTe^ that the latter words lunited 
the duration of the warranty, and meant that 
the warranty was to continue in force for one 
month only; and that complaint of unsound- 
ness must therefore be made by the purchas- 
er within one month of the sale, Cktgmtm v. 
Cfwifiher, Law Rep. 1 Q. B. 463. 

* To be eonolnded In the next number. 
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CONTEMPT OF COURT— THE McDER- 
MOTT CASE. 

We intimated our iDtention last month to 
KTert to the case of MoDibmott, noticed in 
the judgment of the Court of Queen's Bench 
in Hr. Bambat's case. The report first com- 
mnnieated to us, and printed at page 146, 
wu that published in the Ifmes newspaper, 
but we have since receiVed that contained in 
" The Law Beports," which ^ves the facts and 
jodgment at much greater length. 

The first circumstance worthy of note is 
that when MoDsbmott made his application 
to the Privy Council on the 3rd November 
last, the term of six months, during which he 
wae to be imprisoned, had actuallj expired on 
the 1 3th October previous. LAuanroB Mc- 
Dermott was the publisher of the Coloniit 
newspaper, in British Guiana, and the alleged 
contempt of Court consisted in publishing in 
that newspaper two articles supposed to reflect 
on Jambs Cbosbt, Esq., one at the Judges of 
the SufHreme Court in that Colony, and on 
Mr. Boss, a barrister practising in that Court. 
The petition for leave to appeal stated that 
great dissatisfius^on had existed respecting 
the judicial proceedings of tho Supreme Court, 
and especially with regard to certun proceed- 
ings taken against Mr. Campbbll, one of the 
officers of that Court, who, by reason thereof, 
had been compelled to resign his office ; that 
the petitioner, in reporting the particulars 
of finch proceedings, allowed them to be 
eonunented on, and their nature and legal- 
ity to be discussed in two articles in the 
Colonisi newspaper. That the petitioner had 
an intimation that an exparteordeTf dated the 
2nd April, 1866, had been issued by the 
Supreme Court agunst him, in the following 
fomi: — ''Upon the information and motion 
of Edward Charles Boss, Esq., Barriste^at- 
Law, this day made to me in non-session of 
this Court, and upon reading the affidavit of 
James Buribrd, dated and swcnrn this day, and 
filed in this matter ; and upon reading a ce^ 



tUB copy referred to in' such affidavit of a 
printed newspaper called the CoUmUtf appear- 
ing to have been published by one Laurence 
McDermott, at his office. Lot 26,'Water Street, 
New Town, on the 29th day of March last, 
wherein are printed and published divers 
scandalous and libellous articles and state- 
ments reflecting on the administration of jus- 
tice in this Colony by the Supreme Court 
thereof; and in particular certain scandalous 
and libellous passages and statements as to 
his honour James Crosby, Esq., one of the 
judges of the said Supreme Court, maliciously 
abusing and threatening the said judge, and 
tending to the great obstruction of the course 
of justice, and being in contempt of this Court, 
I do hereby order and direct that the said 
Laurence McDermott do personally attend this 
Court at its sitting, in George Town, on Wed- 
nesday next, the 4th day of April instant, at 
half past ten A. M., and further that he then 
and there show cause why an attachment 
shoiild not be issued against him for such con- 
tempt as aforesMd, or why he be not oommit- 
ed to prison or otherwise dealt with in respect 
of such contempt according to law, and as the 
Court shall think fit to order. J. Beaumont, 
C.J. 



II 



The petition further stated that this order 
was not personally served on the petitioner, 
but was left at the registered office of the Cb- 
loniti, and was handed to the petitioner by one 
of his servants; and the petitioner, having 
such notice, and the same purporting to affect 
his personal liberty, he appeared in Court on 
the 4th of April, 1866. That the Court, con- 
sisting of Chief Justice Bbaumovt, and Mr. 
Justice Bbbtb, thereupon adjourned the mat- 
ter of the order to the 6th April, when the pe- 
titioner again appeared, and his Counsel were 
heard on his behalf. The Court then took 
notice of another article which had appeared 
in t]ie Colonist on the 6th April, reflecting 
upon the proceedings of the Court, and the 
petitioner was ordered to appear again on the 
10th April, to answer as well for the former 
contempt as that of the 6th April. On the 
10th April, the petitioner agaiA attended per- 
sonally, and being called on to show cause, as 
directed by the order of 6th April, his counsel 
objected to do soy alleging that the order was 
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irregalar, and ought not to be jmMeeded on ; 
but that the Court ought^ without reference 
thereto^ to adjudicate on and diflpoee of the 
matters allied against the petitioner, and as 
to which he was called on to show cause by 
the oiders of the 2nd and 4th of April. The 
Court overruled this objection, and held that 
the order of the 6th April was r^ular. And 
further (as his counsel objected that the 
order was pronounced ere tenus, and that no 
minute or written copy thereof had been serv- 
ed on him), the Court considered that the pe- 
titioner having been present personally and 
by his counsel in Court, when such order was 
made, it was not necessary to serve him with 
any minute or copy thereof. The petitioner 
refused to show cause, and the informant hav- 
ing been heard, the Court reserved its decision 
till the 13th of April, when it gave judgment, 
adjudging that McDebmott had committed a. 
high contempt of the Court by printing and 
publishing the articles of the 29th March and 
6th April, and ordering that he be imprisoned 
f^r six months. The petitioner was delivered 
into custody the same day under a warrant of 
commitment made by Chief Justice Beaumomt. 
Being advised that the order of commitment . 
was illegal, he applied to the Court before he 
was taken into custody, and afterwards by pe- 
tition, for leave to appeal fVom the order of 
commitment to Her Majesty in Council. In his 
petition for leave to appeal he stated that the 
order had the effect of a final or definite sen- 
tence, involving a civil right, namely, his 
right to liberty for six months, which was of 
more value to him than the sum of £500, the 
sum limited by the Order in Council regulating 
appeals fh>m the Supreme Court to Her Ma- 
jesty in Council. By the aforesaid Order in 
Council it is provided, that if the party appel- 
lant shall establish to the satie&ction of the 
Court that real and substantial justice requires 
that, pending such i^peal, execution should 
be stayed, it shall be lawful for such Court to 
order the execution of any judgment to be 
suspended pending such appeal, if the appel- 
lant shall give security for the immediate per- 
formance of any judgment which may be 
pronounced by Her Majesty in Council upon 
any such appeal ; and the petitioner submit- 
ted that real and substantial justice required 



that, pending such ^peal, execution should 
be stayed, inasmuch as the petitioner had 
been condemned to be imprisoned for six 
months; and unless the execution of the sen- 
tence was stayed pending the appeal, the peti- 
tioner, in the event of the appeal being decided 
in his fEivour, would in all probability, before 
the decision could be made known in the co- 
lony, have undergone the whole period of such 
imprisonment, and be without remedy or re- 
dress for having suffered the same. On the 
4th May, 1866, Chief Justice Bbauvost re- 
fused to grant the petitioner leave to appeal, 
on the ground that it was not an appealable 
case within the provisions of the before men- 
tioned Order in Council of the colony. 

The petitioner then petitioned Her Majesty, 
praying for inquiry and relief in the matter of 
his intprisonment, and was advised by the 
Lieutenant (Governor of the colony and the Se- 
cretary 'of State for the colonies, that the only 
redress he could obtain was by an a|^)eal to be 
heard by the Judicial Committee. The peti- 
tioner accordingly moved for leave to appeal 
from the order of the 13th April, 1866, and 
the judgment of the Supreme Court of the 4th 
May, 1866, refVising him leave to appeal. 
The following is the report of the argument 
and judgment given in the Law Reports (IP. 
C. 266— «). 

<' Mr. CoUridgef Q. C, for the petitioner, 
said : Although the appealable value is limit- 
ed by the Order in Council of the 20th Jane, 
1831, to £500, yet we submit that, in a case 
such as this, where the liberty of the subject 
is involved, an appeal will lie irrespective of 
any money value. If the rule were otherwise, 
the grossest injustice on the liberties of British 
subjects resident in the colonies, might be 
perpetrated at the caprice of the judges in the 
colonies. It is essential, therefore, that such 
an appeal should be allowed. It has been 
admitted in several cases : Smiih v. The Jut- 
Heea of Sierra Leone (3 Mo(»-e's P. C. Gases, 
361) ; Rainy v. 7%e Justices of Sierra Leone 
(8 ibid. 47). In this country the petitioner 
would have had his remedy by writ offfab^os 
CorpuSf but in a case like this, that writ could 
not be obtained firom a Colonial Court, and 
since the statute, 26 and 26 Vict. c. 20, s. 1; 
it cannot be applied for here. [LordWsstbcbt : 
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Suppo0e a contempt at Nttipriut and a fine 
inflicted, would -an appeal lie 7] Perhaps not 
in Eoglandy bat in the colonies it is diP 
ferent; thus in Bainif t. The JuMtiem qf 
Sierra LamCf an ai^)eal firom an order impos- 
ing fines and imprisonment on a practitioner of 
the Oonrt was allowed ; and though that case 
broadlj lays it down that^ in the case of con- 
tempt, the Court making the order is the sole 
judge of what constitntes the contempt, the 
appeal was admitted by this Court on the 
ground of the illegality of the order, and the 
alleged contempt was inquired into. 

^^LoBD WcsTBTTBT : Their Loidshlps regard 
this case as one of great importance, and one 
that may lead to important consequences. On 
the one hand it is essential to preserve a Court 
from all obstruction to the course of justice i 
on the other hand, it is yery desirable that 
there should be a check upon any arbitrary 
exercise of the powers of the Court But at 
present, haying regard to the distinction be- 
tween things done by practitioners of Colonial 
Courts, and things done in curia ; things done 
directly leading to interference with the ad- 
ministration of justice, and things which do 
not come within either of these categories, their 
Loi\iships are disposed to give leave to appeal, 
but without prejudice to the question, whether 
there is a right of appeal or not. Our object 
is that of necessity this important question 
should be fully argued when it comes before 
us.' 

By an Order in Council, made on the peti- 
tion, it was ordered that the petitioner, should 
be allowed to enter and prosecute his appeal 
from the order of the Supreme Court of the 
13th April, and the judgment of the 4th May, 
I?66, without prejudice to the competency of 
Her Majesty in Council to entertain an appeal 
from an order of a Court of Record, inflicting 
punishment, by fine or imprisonment, for a 
. contempt of Court, which question was to be 
open to argument on the hearing of the appeal, 
and a copy of the order was directed to be 
served on the Judges of the Supreme Court, 
with leave to put in their answer to the appeal. 

It is apparent firom the report that in this 
case the judge assailed (Crosbt) took no part 
whatever in the proceedings against McDkr- 
von. Though a judge of the Supreme Court, 



he appears to have been absent on every occa- 
sion when the case was before the Court. This 
may have been merely accidental, ot, more 
probably, in consequence of the natural re- 
luctance of a judge to take part in an inquiry, 
in the course Of which he m^y be exposed 
to fresh insult. At all events, no allusion to 
the circumstance occurs in the report, and 
there is no ground for supposing that Mr. 
Justice Cbosbt deemed himself incompetent. 
We have as yet received no account of further 
steps before the Privy Council. Possibly 
McDsBMOTT, having undergone the fUU term 
of imprisonment, may shrink from the ex- 
pense of prosecuting an appeal, which can 
give him no substantial redress. 



ACTION QUI TAM. 



H. Li RiDACTiiTE.— Le Igonvernement vient 
de refuser d*ob^ir i une loi passes en 1864, 
sons les clrconBtances suivantes : 

La clause 3 du ch : 43, de la 27-28 Vict., dit : 
*' II sera loidible i la couronne d'intervenir aux 
" dites actions on pouMuites dans le Bas Cana- 
<( da en tout ^tat de cause, et d'en prendre seule 
'' la conduits ; pourvn que s'il appert, aprds la 
" fin d'icelles, qu'il y a une raison sufilsante 
" pour intenter la poursuite, et si Is dit pour- 
" suivant a fourni i la couronne, qui sera ainsi 
" intervenue, touts I'aide et les renseignsments 
" en son pouvoir, pour fairs trlompher Taction, 
*'la couronne rembourse au poursuivant ses 
" frais de poursuite.'' 

Poor ne eompromettre aucune des parties in* 
t^ress^es, nous nous abstiendrons de les nom- 
mer. A. avait soufliert des dommages du d^ftiut 
d'enr^gistrement ds la declaration ds soci^t^ 
existantentre B. st 0. II se cmt Justifiable d'in- 
tenter uns action ^ut tarn, conform^ment A la 
loi, contre B. et C. pour Is recouvrement de la 
p^nallte, tant en son nom qu*au nom de Sa 
Jfajeste. Mais au moment de prendre le bref, 
il s'apper^oit que B. et 0. ee Bont fait poursuivre 
par un homme de paille, et 11 apprend en m§me 
tetaps que Tavoeat de cet homme de paille 
n'est qn'un prftte nom, qui sert A d^guiser I'in- 
terventioh des avooats de B. et 0. Sous ces 
circonstances, A se crikt Justifiable d'informer 
la couronne da cette tentative de frauds contre 
. ses int^rdts, n'agissant en cela qu'en conformity 
A la loi. 
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Le 2 man deniieri A 4erit an proenreiir g^n^ 
ral et le pile de Be pr^raloir dee diepoeitions de 
la loi ci-deaaos cit^et d'interrenir dans lee 
aoUone qui taia, toat en I'informant de tous lee 
finite qai pouvaient fidre reaaortir la frande eon- 
cerUe entre B. et 0. 

Volci r^trange r^ponee da Gonrernement : — 

" BuuAU DU Pbooubidb Gbhbsal, B. 0. 
" Ottawa, le 15 Men, 1867. 

" MOHBIIUB, 

" J'ai Fe9U instractioa de THonorable Sir N. 
F. Belleau, de voub informer, en r^ponse A 
YOtre lettre en date da 2 de mars coarant, qae 
lea tribnnaax jndieiairea ae trouTant aaiaia dee 
caueea aoxqaellea vona fidtea ailoalon, la Jnatice 
doit avoir aon conra,— et que I'interrention da 
Procnrear-G^ntfral dana ce caa ne aerait paa 
jaatifiable. 

Je Toaa renvoie Faffidavit qai accompagnait 
Totre lettre. 

J'ai rhonnear d'etre, 

Monaieur, 
Votre trda ob^iaaant aerritear, 

(Sign*) GEO. PUTVOYB." 



A ne ponvait laiaaer aana rtf pliqae ape aem- 
blable rtfponae. 

" Montreal, 28 mara, 1867. 

Hon. PBOOUBiua-GnraBAL, B. 0. 
Ottawa. 

MoHBHTTB.— Je n'ai pa r^pondre avant ee joar 
i la lettre qae j'ai re^ae di; Barean da Procarear- 
GAn^ral, B.O., en date da 15 ooarant, par la- 
qaelle voaa me ditea qae lea tribanaox, ae tron- 
yant aiuaia dee caoaes aoxqaellea Je faiaaia alla- 
aion, la joatiee deyait avoir aon coara,— et qae 
Pinterrention da Prooarear-G^n^ral dana ee 
caa ne aerait paa Joatlfiable. 

Je Toia qae je n'ai paa 6tA compria, et j'eap^ 
re qae roaa prendrea en eonaid^ration lea rep 
marqaea qai aaivent : 

Deax aaaoei^a aont paaaiblea chaoan d'ane 
p6nalit6 de deax centa piaatrea, poar ne paa 
avoir fait enr^giatrer lear declaration deaoci^t^ 
dana le tempa voala par la loi, et m(A\i6 de Ta- 
mende appartient an poaraaivant, et moiti6 A 
la Goaronne. Oee aaaoei^a, ae vojant prda d'etre 
poaraoivia par moi, qai ai ea AaoaiErirde oe d6- 
faat d'enr^giatrement, ae poaraaivent eoz- 



mftmea aooa on nom aappoa^, et le m^me avo- 
eat eondait la prae^dare, tant poor la demande 
qae poor la d^ibnae, toi^oors aoaa dUMreats 
noma, afin de frauder la loi et U Oooronne. 

En vertn da ch. 43, 27 et 28 Yict., la Goa- 
ronne a le droit d'intarvenir dana tontea lea ae- 
tiona qui ton, et en toat 6tat de eaoae (eeetioa 
3), dana le bat de voir A ce qae cea ponraniteey 
qaand ellea aont intent6ea, aoient a^rieoaemeoi 
oondaitea, et empdcher qa'ellea aient lieu dans 
le bat de d^&ire lea fine de la loi. Si la jnstioe 
n'eat paa ^t^ aaiaie, Pintervention de la Goa- 
ronne n*6tait paa n^ceaaiOre, et le aooaaign^ ae 
aerait charge lai-mftme de fidre nne pooxsoita 
a^rieaae, et dont la Goaronne ttX profit^. G'eat 
pr6eiatoent parce qae la jaatice eat aaiaie, qoa 
rintervention de la Goaronne eat n^oeeaaiie,— 
e'eat parce qa'elle eat aaiaie dana an bat fraada- 
leax, et poar empAcher qa'aa poaraaivant a^* 
rieax en ait aaiai la jaaUce, qae le aoaaaign^ a 
pria la liberty d'informer le Procarear-G^n^ral, 
qae le caa prtfva par la loi aaacit^ ae prteen- 
tait. 

Soaa cea circonatanoea, je ne donte paa qao 

voaa en veniez A la conclnaion qae votre devoir 

I eat d'intervenir, loraqa'ane peraonne de bonne 

foi infbrmela Goaronne qa*on vent la frander 

et ^lader la loi. 

J'ai llionnear, &c.. 



Void maintenant la conclnaion A laqaeUe le 
I Goavernement en eat vena : 

" BUBBAU DU PBOOtJBIUB-GlNiaA£, B. G. 

Oataoaaia, le 8 avril, 1867. 

" MoHaixim, — Pai re^a inatmction de PHono- 
rable Sir N. F. Belleaa, d'accaaer reception de 
votre lettre en date da 29 de mara dernier, et 
de voaa mander qae ma lettre da 15 de mara 
aaaai dernier, eat la aeale rtfponae qn'il ae croit 
jaatifiable de donner dana cette af&ire. 
" Jai I'honnear, &c., 

" (Sign^,) GEO. FUTVOYB." 



Oe toat cela il r^aalte qae le Goavernement 
conaidAre comme lettre morte la loi de 1864, 
qai a 6i6 faite dana an bat de protection. Maia 
ceqa'Uj ad'6trange dana la correapondanee 
minlat^rielle, c'eat Pabaence de logiqne : '< c'eat 
parce qae lea tribanaox aont aaiaia, qae nooa 
n'intervenona paa.** Eat-ce qae voaa aaries pa 
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« tribonaux o'KTalant pM <M ui- 
mT Od TBnt que U joitict kit •on eaon, at 
ponrtBiit on U UiaM box priiM ATec dM gani 
Mdiii i !• d<toiini«r de wm eonra rAgnUer, 
(■wM^dir^ d<eid«i i <la4«i U lol at 4 fruder 
UCanrOBaa. 



8i e'Mt ainii qae la GoaTfrnamtnt oiUnd 
rexAontiaa del toil, U noni lembla qna nooi 
tionirionl ATdr dM Mulonl moiu lon^nM at 
dM lUtoti moiu eoniidtinblM. 

QOHZALTB DOttTRS. 

ISftTTiL' 



BAAKBUFTCT-AsaiamuanB. 
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LAW JOURNAL REPORTS. 

COURT OP QUEEN'S BENCH. 

APPBAL BIDE. 

RAMSAY V. THE QUEEN. 
[Contbiiied from pagt Ma ] 
Badolst, J. (Conclusion.) Reference has 
been made to the recent McDennott casti 
before the Privy Council, in which Mr. Mc- 
Dennott, the editor of a newspaper in De- 
.marani| had been subjected to six months' 
imprisonment on .a conviction in contempt 
for publishing in his newspaper what the 
judgment oi conviction affirmed to be scan- 
dalous, reflecting upon the Court and the ad- 
ministration of justice. That case has no ap- 
plication to this particular, and even McDer- 
mott's counsel before the Judicial Committee 
of the Privy Council calls it a case of peculiar 
ity, and as such entreats the Court to permit 
the issue of the appeal. And the judges of 
the Privy Council appear to have so taken it, 
inasmuch as they abstain from any opinion 
upon the matter of the application, and content 
themselves with saying that they would give 
leave to appeal, but would reserve to them- 
selves the right to consider whether the appeal 
woB aUowabU, Under all these circumstances 
I am of opinion to quash the writ. 

DcvAL, C. J. The law of discretion is the 
law of tyrants, and a judge who relies on 
that law, is a tyrant on the Bench. On the 
other hand, if a judge respects the law of the 
land, his decisions will be respected. Other- 
wise a judge might indulge term after term in 
improving on the criminal law of England. 
One day he might say that there was no capi- 
tal punishment, and another, that there was 
a writ of error in cases of contempt, although 
there has not been a single case cited. We are 
to be guided by the criminal la^ of England, 
and not bj^ndividual judicial notions of public 
convenience. Our own statute has made 
no change. What is the criminal law of 
England as stated on this subject? That 
every Court must be the judge of its own 
contempts. Blackstone already referred to^ in 
treating of contempts, says that the judg- 
ment of the Court is to be carried into im- 
mediate execution. And if so, how can there 



be a writ of VrrorT A man, for instance, i& 
sent fbr twenty-four hours to jaiL He suffers 
the punishment before he can get his writ 
of . error. There is not a single oaee in 
the English books that can be referred to in 
support of such a pretension. In the case of 
McDennott, communicated to the Lower Ca- 
nada Law Jaumalf ( Vide arUej p, 146), we are 
told that different rules were laid down. On 
the contrary. Lord Westbuiy distinctly said 
the Committee would reserve to thenoselves 
the right to oonmder whether the appeal was al- 
lowable. We cannot find any authority which 
would justify 118 in interfering in this case. 
We ape told that if in England there is no 
writ of error, there is one by our own criminal 
law. On what is.that founded? Meet assur- 
edly the intention of our legislature was not 
to introduce anything new in this respect. 
Our statute saye there may be a writ in all cri- 
minal cases. Let us see if we have nothing simi- 
lar in England which will give ub the interpre- 
tation of this. Has not the English Court of 
Queen's Bench jurisdiction in all criminal ca- 
ses? Do not the Elnglish statutes and common 
law give the Court of Queen's Bench the right 
to take cognisance of all criminal cases ? Then 
why should contempt be embraoed here any 
more than in England ? There is nothing in 
the statute to show that it was the intention 
of the Legislature to go beyond the English 
law, and we are therefore bound by the Eng- 
lish decisions. It was said, you could get 
your remedy by Habeas Corpus, and why not 
by a writ of error? But the two things are as 
distinct as can be, and it does not at all follow 
that because a judgment can be reviewed on 
a writ of Habeas Corpus that it can also by a 
writ of error. It was idle to put such a ques- 
tion. We follow precisely the rule laid down 
in England, and whatever the Privy Council 
may do hereafter in the McDermott case, it 
cannot afiect the grounds of our judgment. 
The Privy Council has powers over all Courts 
of the empire which we cannot pretend to exer- 
cise. It is very oonsolatoxy, however, for us 
to know that if we are wrong our reftisal does 
not debar the party from going beibre the 
Privy Council. For my part I solicit an ap- 
peal. I wish the question to be decided ; but 
having looked at the case dispassionately, I 
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«tta come to no other opiiu<Hi, Mid I bare not 
lieaid oae principle of law laid down Unlay 
Httlhating agpunsi the jndgment of the Court* 
I do not aigne from considerationB of oonve- 
nienee, bat from prindples of law ; and if we 
are wioogi we can be set right hj an appeal 
to the Privy Coonctl. PoenUj it may torn 
oat that tke PriTy Coaneil| while allowing an 
appeal in the McDermott caae, will refuse it 
in thisy for I see a greatdiiferenoe between the 
twocases. I stated the other day that I 
thought there was a statute that granted the 
right of appeal in eases where the penalty ex. 
ceeded £190. I find that such is the case. 
<Con. Btat Lower Canada, cap. 106, sec. 6.) 
The power is given, thoo^^ I do not remem- 
ber any appeal having been brought nnder it 
befixre the Privy Council. The judgment of 
the Court is that the writ having issued ille- 
gally and improvidently, must be quashed. 

tevmioMD, I.f concurred. 

Mr. AoMfoy. I move for leave to ^peal to 
the Privy Council, and althou^ this question 
has been inoidentally decided almady, I wish 
to tibow in what that decision appears to me 
erroneous, as it was given on a consideration 
Boggested by the C^urt, and which I had not 
an op por t unity of answering. I claim my ap- 
peal as of right on these words, that there 
shall be an appeal to Her Majesty in her Pri- 
vy Council, '' where the matter in question 
relates to any foe <^ office, Ac., or any sum o^ 
money payable to Her Majesty.'' ' This relates 
to a sum of money payable to Her Majesty ; 
bat it is said fines are excluded, because there 
isa special statute (cap. 106, C. S. L. C.) which 
gives an ai^md when, the fine is over £100. 
But that statute was prior to the statute I in- 
voke, and if incompatible the earlier must 
yield to the later. There is a case in 1 A. & 
£., R. V. Wright, where any was declared to 
cover all. 

[Duval, C. J. But It is in the Consolida- 
ted Statutes.] 

Yes, but it must be remembered that the 
statutes do not lose their origuMd order of dat^ 
^ the oonsMidation. 
[Duval, C. J. That is correct.] 
Well, Uie statute I invoke gives me the ap- 
peal in express words. This case has been 
diwnissed in the same way as if it had been 



dismissed on a preliminary plea. ' Now it will 
not be denied that if the matter in question be 
appealable, the appeal lies whether the case 
is dismissed on a question of jurisdiction or 
on the merits. 

Duval, C. J. This is the last day of the 
term, and it would be of no use to take the 
mnltieTendiUbMi besides yon will not lose 
any right by our revising the appeal, which I 
hope may be taken. 

The plaintiff in error, in person. 

O. Ouimeij for the Crown. 

[Abdeitduic. We have to correct an inaccu- 
racy which occurs in the report of this case 
on page 233. Not having heard the argument 
of Mr. Ramsat, yet being desirous of giving 
Ailly all that had been urged by the losing 
party, we followed a newspaper report which 
appeared to have received that gentleman's 
rerision. We have^ since learned that the 
statement made therein* respecting DriicoWs 
ease is totally unfounded. The impression is 
conveyed to the reader that Chief JusUce 
RoLLAVD refused to sit during the proceedings, 
because, being the judge who suggested the 
contempt, he believed himself incompetent. 
Now, the register shows that in point of foot 
Chief Justice Rollavd prerided on Tuesday, 
the 11th day of April, 1864, the day the rule 
issued, and if he was not present on every 
occasion, the sole reason was that he feared to 
be subjected to firesh insult. 

We may add here that during the last term 
of the Court of Queen's BeDch sitting on the 
Crown side, Mr. Justice DauiiiioirD attended 
the sitting of the Court (which was being held 
under the presidency of Mr. Justice Mokdilit), 
and having caused the judgment quashing the 
Writ of Error to be read and entered on the 
minutes, ordered the Sheriff to see that the 
judgment was executed* ' Mr. Ramsat stated 
that the Sheriff had received an intimation from 
the Crown that the judgment was not to be 
pressed pending his application to the Privy 
Council ; but Mr. Justice Dbukmovd having 
replied ibai the Sheriff must obey the order of 
the Courtor abide the consequences, Mr. Ram- 
sat subsequently p^d £10, amount of the fine 
imposed. We understand that steps have 
been taken to bring the case before the Privy 
Council.] ' 
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March 5* 
MORGAN m al., (plaintifb in the Goart 
below) Appellants ; and OAU VREAUy (de- 
fendant and petitioner in the Court below) 
Respondent. 

Cmmminiiy—CohabUaUan at man and mft— 

lAabHUy. 

The defendant cohabited for manj jears 
with a woman, whom he held oat to the world 
as his wife, and in a deed of lease he described 
himself andsher as eommnm» ea^bien». The 
woman carried on basiness as a milliner, and 
the defendant, her husband, as a repairer of 
hats in the same premises, but all the receipts 
of both went into the milnnery account. He 
also ordered goods and made payments in her 
name. After her decease, the plaintiffiB, 
creditors, having subjected his estate to com- 
pulso^ liquidation for a debt of the commu- 
nity, die defendant alleged inUr aUa that he 
was not married to the woman, and^ thereibre, 
not liable for her debts. 

Hddj that under the circumstances, the 
defendant was liable for the debts of the de- 
ceased, whether married or not married, in- 
asmucn as he had held her out to the world 
as his wife, and she was presumed to act for 
him. 

This was an appeal firom a judgment ren- 
dered by Monkj J., in the Superior Court at 
Montreal, on the 30th October, 1866. 

On the 23rd August, 1866, the appellants, 
under the provisions of Ae InsolTent Act of 
1864, took proceedings in compulsory liqui- 
dation against the respondent. The writ 
issued on affidavit, and was returned on the 
1st September. On the 6th September, the 
defendant petitioned that the proceedings 
taken against him be set aside and quashed, 
alleging that the plaindfis were not his credi- 
tors; that he never transacted with them; 
that he had never been a trader, but only a 
hatter, and did not owe in all $200. 

The plaintifb answered in writing that they 
were creditors of the defendant ibr goods sold 
to him and his wife, with whom he was eom- 
mun en 6iefit, as appeared by adeed of lease 
produced ; that the defendant was a trader, 
and subject to the Insolvent Act. To this 
answer the defendant subsequently filed a 
ripUque, alleging that the person mentioned 
in the plaintiflfo' answer, as his wife, was not 
his wife, as they had never been married; 
and that he appeared to authorise her in the 



lease produced merely for the purpose of c6n- 
cealing from the public the state of ooneubi- 
nage in which he lived with this woman, who 
died in August, 1866 ; that she was a com- 
mer^ant&moditU doing basiness at Montreal, 
«nd that it was to her alone the goods were 
sold. The plaintiffii moved to reject this 
r^Uquej but the motion was refhsed. Aftor 
enqidte, judgment was rendered by Mbnky J., 
granting the petition, and quashing all the 
proceedings. From this judgment the plain- 
tiff appealed. 

On behalf of the appellants it was submitted 
that the replication was improperly filed, and 
contained matter which should have been sta- 
ted in the petition. Further, that the defendant 
was a trader within the meaning of the Insol- 
vent Act The defendant had attempted to 
evade liability by ailing that he had never 
been married to Madame Gauvreau, and that 
the debt was hers ; but, it was ocmtended, he 
had rendered himself liable for the debt, whe- 
ther married or not married. He had ordered 
goods, and was supported by the proceeds of 
his wife's millinery business. Creditors had 
a right to consider her as his wife eommime at 
hient with him. 

For the respondent it was contended' that 
he had never been a trader ; that he did not 
buy the goods in question fh>m the a^^l- 
lants ; but that the woman Flavie Cl^menty 
diU Lariv^e, who kept the shop^ was the real 
debtor ; that he had never been married to 
her, and-could not be held liable for her debts 
as eommun en bient with h^r. 

Baoolkt, J. This is an appeal firom pro- 
ceedings in insolvency. Upon the 23rd ot 
August, 1866,a writ of attachment issued upon 
affidavit filed. The writ was returned on the 
let September, and on the 6th, the respondent 
filed his petition to quash. The Act contem- 
plated and provided no other proceeding, 
the insolvent procedure being necessarily 
summary; but the appellants answered in 
writing under a judicial order, and thereupon 
the respondent opened his m^qniU, and made 
proof in support of his petitioD. Whilst the 
enqui^te was proceeding, the respondent filed 
a ripUque to the appellant's answer, but 
without permission, in which he made allega- 
tions which should have been in the petitioiu 
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All this is wrongs and should not hare been 
allowed without judicial sanction. The statute 
giTes to the all^^ed insolrent^ power to petitioui 
on grounds ahowui to quash the attachment, 
but the delay is strictly limited to fire days 
fiom the return and notlonger, and it is upon 
those grounds in the petition that the quash- 
ing of the writ is sought. The Court has no 
power to prolong the delay or to allow subse- 
quent allegations of other grounds or fiMts, 
which would necessarily set aside not only 
the statutory delayi^ but also the petition it^ 
self; because the quashing might in Act be 
made to rest, not upon the all^^atioos of the 
petition, but upon the new fiMts set up in a 
pleading put in at any time afterwards. I 
think all this proceeding &ulty, and contrary 
to the statutoiy procedure. 

But what are the merits? The writ of at> 
taehment issued on affidavit duly made, 
and under it seiaure was made in the respon- 
dent's premises of the stock of goods in the 
shop^ and other efiiects as set out in the |>ro- 
e^tierbal filed of record. The respondent's 
petition to quash sets out these proceedings 
and the seixure made in his premises; that 
the aiqpeUants are not his creditors ; that he 
owes them nothing } that he nerer was a tra* 
der, but only ahaUer; that he did not owe 
$200. Whereibre he prays that the writ be 
quashed ; that the seiaure thereunder be set 
aside; that main lede be granted to him 
of the eflbctsseiied as Ait jniqper^. Theap- 
pellantSy as above stated, answered in writing. 
After this, the respondent files a ripUque to 
the answer, in which he alleges that the wo- 
man Gauvreau was not his wife ; that she 
traded Ibr herself and was credited for herself 
by the appellants and others, and that her 
stock is there upon which the creditors may 
act, but not against him. 

The two main points are : Ist Was the 
respondent a trader? 2. Were the i^^- 
lanta hia creditors? The first point seems 
to hare been clearly prored. He and the 
.deosased cohabited Ibr twelre or thirteen 
yeai% occupying the same premises all that 
time. In part of the premises she had a 
millinery shop^ ^ and he in the other part a 
werksh^ Ibr the repair and renewal of hats, 
tapidied to him by merchants who ftomished 



goods to his wiib. The appellants hare also 
proved his personal purchase of goods for the 
shop from the appellants and others, ordering 
them to be sent to the shop ; his payments to 
creditors fi>r goods purchased ; his admission 
of the business being common to both; that 
the money due for his ipedaUU went in deduc- 
tion of the account for goods purchased for the 
millinery business; finally, his own admis- 
sion in a deed of lease of their premises, dated 
10th Julyj 1866, that he was a eommeymU, 
He cannot escape the result of this proof that 
he is tkcammer^ani. 

The second point is, was he indebted to the 
appellants ? On this head, we have the fiu^ 
of cohabitation and residence ; his application 
for hat-work and repairs, not to be paid in 
money to him, but to be credited on the mil- 
linery account; his participation in the busi- 
ness in the name of his wife, by buying, seUiug 
and paying, all proved by the evidence of re- 
cord. In addition to this positive testimony, 
which proves his communal quality as well as 
his indebtedness to the appellanto^ we have his 
own admissioDB. It has been objected that the 
entries in the appellants' books are in the name 
of Mme. Gauvreau. But this objection amounts 
to nothing^ for the witnesses assert that the en- 
tries are always so made where the woman is 
a milliner, and it is well known that in a ha- 
berdasher's shop^ where fkmilies are supplied, 
the entries are almost universally made in the 
name of the wile, not the husband. But, it is 
objected that she was not his wife. Two clergy, 
men have been brought up who say, that they 
looked over the parish registers and found no 
trace of the marriage. But negative allega- 
tions and prooft of want of marriage between 
them cannot \)e allowed to override their mu- 
tual frequent assertions of being man and wife^ 
and his own affirmation and positive admission 
that she was his wife and that she was com- 
nmme en biem with him. He must, be held 
liable solidarily with her for the debts, because 
she is legally presumed to act for him. It has 
been held that when a wife living with her 
husband carries on trade, it is to be presumed 
that she does so by his authority, and as his 
agent It might be difibrent if they did not 
cohabit If she were not his wife, in fhct, his 
cohabitation with her, her use of his name 
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his purchaaes and aalee of good% Jkc, make 
him liable. Even sappoaing that she was not 
hia wi&y she ia pTeanmed to be doiiig buaiaeea 
aa hia agent, and therefore, hia liability ia un- 
queaticMiable. He has, moreover, by his peti- 
tion-rendered hia poaition entirely untenable, 
by daiming the millinery gooda seised aa hia 
own property and demanding theiir diaeharge 
*firom the attachment. The judgment has 
maintained this demand. We therefore set 
aaide the judgment appealed from! 

Dsuiacoin), J. The rule of law ia well es- 
tablished that where a man and woman live 
together as man and wiie, they are equally 
liable as if they had been married. A con- 
traiy doctrine would lead to the absurd result, 
that no merchant would give credit to a lady 
describing herself as married unless she exhi- 
bited the marriage certificate. Whether mar- 
ried or not maiTied,'G«uvreau and this woman 
eohalHted as man and wif^ and the defendant 
is clearly liable. 

Atlwht, J. In this place I think it my duty 
to state that a more infiunous attempt to evade 
liability has never been made within my know- 
ledge. It is a most scandalous, most disgrace- 
fill attempt. 

MoNDBLST, J., concurred. 

The following is the judgment recorded : 

Conndering that the appellants have eatab- 
lished by legal and sufficient evidence, the 
allegations, matters, and things set forth in 
the affidavit by them filed in this cauae, and 
upon which the writ of attachment in inaol- 
venoy issued in this cause ; considering that the 
respondent has fiuled to establish l^ sufficient 
evidence the non-subjection of his estate to in- 
voluntary liquidation, and his avoidance of the 
said all^^ons, matters and things, in the said 
affidavit contained ; considering that the said 
writ of attachment was duly issued^ and the 
seizure and proceedings thereunder were duly 
had and made ; considering that in the said 
j udgment of the Superior Court there was error, 
this oourt doth reverse and set aside the said 
judgment, and maintain the said writ of 
attachment, Ac, 
Perkins dsSUpheM J for the Appellants. 
LabdU ds David, for the Respondent 



Maroh4tlL 
TAYLOR V. MULLIN. 

PraeHce — Appeal — IkuU Judgment 

A judgment having been rendered by the Sa- 
perior Court, under tiie Municipal Act ofLower 
Canada, the defendant iascrimd the case kit 
hearing in review. The Court of Review, oa 
motion, rejected the inscription. Thedetend- 
ant having moved for leave to appeal from 
this judgment as ftom an interlocutory judg- 
ment :•— 

Hddf that the judf^ent of the Court of 
Review rejecting the inacriptipn was a final 
judgment, and could only be appealed from as 
such. 

DeoUiif for the defendant, James E. Mnllin, 
moved for leave to appeal from an interlocu- 
tory judgment rendered by the Court of Be* 
view in December last, (Vide, ante, p. 200.) 
The action had been brought for the purpose 
of expelling Mr. Mullin from his seat in the 
City Council of Montreal, and a judgment of 
expulsion was rendered in the Superior Court 
by Monk, J. The defendant inscribed this 
judgment for review, but in December last, 
the Court of Review, holding that the judg- 
ment was not susceptible of revision, granted 
the plaintiff's motion that the inscription be 
rejected. It was from this* judgment of the 
Court of Review, that the defendant asked leave 
to appeal. 

[Duval, C. J. How can you consider a judg- 
ment, which excluded you firom being heard, 
as an interlocutory judgment? It most be 
treated aa a final judgment] 

Under the statute we have no right to an 
appeal de piano, as the right to appeal from 
judgments under the Municipal Act has been 
taken away. 

[Duval, C. J. Thie right of appeal was 
taken a^y by the Legislatore on public 
grounds. It is evidently of the greatest un- 
portance that theae caaes ahould be disposed 
of with the utmoat despatch oonaiBtent with 
the rights of the partiee. For a doaea seats 
might be conteeted, and in the meaiilunabfm 
ooukl the business of the city be carried on fj 

AbboUf Q. a, for the plaintiff. The jodg 
ment of the Court of Review was maaiAatl/ 
finaL 

Duval, C. J. The Court is unanimoastbft^ 
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the judgment of the Ckmrt of ReTiew was a 
final jndgmenty and oonseqaenlly the motion 
c^ihe defendant, asking leave to appeal from 
Has from an interioentory jadgment, mnst 
be dinmiiwed with costs* 
ATLwnr, DEumnnm, Bidgubt, and Mohdb- 

LETy JJ.i OOnOURSd. 

AbboUf Q. a, for the Plaintiff, 
for the Defendant. 



March 5th» 
SACHB (defendant in the Conrt below), At> 
pellant ; and COXTBVILLB n al. (plain- 
tiflli in the Conrt below), Respondents. 
Adion to compd proprietor to make rqxdre. 

The leasees of a house brought an action 
agaittst a person who had become proprietor 
during the existence of the lease, to compel 
him to noake repairs. 

Bddf that the action was rightly brought 
against the defendant, though he was not the 
immediate lessor. 

This was an appeal from a judgment of the 
Superior Court, rendered at Montreal on the 
I2th April, 1864, by Monk, J., in ikvor of the 
plaintiff. 

The action was brought under the Lessor's 
and Lessee's Act, for the purpose of compelling 
the defondant to make certain repairs to a 
house oecu|Med by the plaintiflb. The defend- 
ant had become proprietor of the house during 
the existence of a lease from one John Ostell 
to the plaintiflb. 

The plea of the defendant was that he had 
made all the repanrs he was bound to make. 
After enquHe, the defendant amended his plea 
bj inserting the Ayerment, that he had nerer 
been put en desMiare to make an j repairs, that 
he only became proprietor during the lease^ 
and could not be held liable to make repairs 
to a pr ope rty not belonging to him. 

Bf the judgment of tile Court below, from 
which the present appeal was instituted, the 
de fen dan t was condemned, within eight days, 
to put the premises in good repair, in defiiult 
of which, the plaintiff^ were authorised to 
make the repairs at the defendant's expense. 

Fbr the appellant it was represented that 
he became proprietor of the premises dur- 
ing the lease. The lease was from John Os- 
teU to the plaintiffs, dated 22nd February, 
1862; it was continued lyy^Mlereoofulueifofi, 



ffom 1st M^, 1863, to 1st May, 1864. The 
defendant became proprietor on the 7th Ja- 
nuary, 1864 } ihe action was instituted agiuast 
him on the 28th Jamiary, 1864^ and he sold 
the property on the 16th March following, so 
that the judgment rendered against him on 
the 12Ui April, 1864, condemned him to make 
repairs to a honss into whidihe no longer had- 
a right to enter. Further, he had not been 
put en demeure. 

For the respondent it was contended that it 
was proved the defendant on being requested to 
make r^>airs had refused to do so^ and, in any 
case, the action was sufficient to put him en 
demeure. The defendant, if he wished to aTcid 
liability for costs, should hare offered to make 
the repairs inunediately on being served with 
the writ, or by his plea, and not have waited 
till the plaintiffs, after a long engUte, had 
proved that the premises were uninhabitable. 

Atlwdt, J. This was an action brought 
under the Landlord and Tenant's Act The 
ground upon which this appeal has been 
brought is that the suit is an action of dam- 
ages^ and that the action has been brought by 
the plainti£b against a person who is not the 
immediate landlord ; that the premises were 
purchased l^ Sache, the present appellant, 
from one John Ostell, who leased them to 
the plaintiffs. The other pretension of the 
appellant is that the damaged state of 
the premises has not been proved. Now, in 
the first place, the action is not an action of 
damages ; it is an action to compel the de- 
fendant to repair, and the obligation to keep 
the premises in proper repair was equally 
binding upon Sache as upon Ostell, his onUeur, 
Then, as to the state of the premises, there 
is certainly a Dontrariety of testimony, but 
still the evidence is of such a description as 
to satisfy us that the judgment was right and 
must be confirmed with costs. 

DauMMovD, BadqlxtI and Movdilit, JJ., 
concurred. 

R. S O. Lqflammey for the Appellant. 

Louis Rieard, for the Respondents. 



March 6th. 

WILSON (plaintiff in the Court below), 
Appellant ; and DBMBBS (defendant in the 
Court below), Respondent. 
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StakUe qf lAmUation^^Demmnrer. 

In an action on a promissory note, made 
more than fire years previous to the institn- 
tion of the action, the plaintiff alleged in his 
declaration, that by the law of New York 
State, where the note was made, and of Wia* 
consin, where the note was payable, the &ct 
of the defendant's absence from his domicile 
suspended the Statute of Limitations. To this 
the defendant demurred, on the ground that it 
was the lex forij the law of Lower Canada, 
which applied. 

JSddf (reversing the jud^ent of the Supe- 
rior Court), that Qie plidnti£rs action could 
not be dismissed dn this demurrer, as there 
were allegations' of feet in the declaration 
irrespective of those upo]>which the demurrer 
was founded. 

(Per Atlwin, and Badolit, JJ. Held, 
that the Statute of Limitations must be ]>lead- 
ed by an exception, and cannot be put in issue 
by a demtkrrer.) 

This was an appeal flrom a judgment render- 
ed in the Superior Court by Berihelot, J., on 
the 9th of July, 1866, maintaining a dtfente 
en draUf filed by the defendant. 

The action was brought on a promissory 
note. The declaration set out that the defend- 
ant, (who was then carrying on business in 
partnership with his brother. Hector Demers, 
in Fond duLao, Wisconsin, under the name of 
Demers, Bros.,) on the 12th of September, 
1867, at the city of New York, gave to the 
firm of L. 0. Wilson & Co., of that city, a 
promiseory note, signed by Demers Bros., for 
91120*47, payable four months after date, at 
Fond du Lac L. 0. Wilson & Co. tranafen^ 
this note to the plaintiff at maturity ; it was 
protested fer non-payment, and about the date 
of protest, the defendant and his brother left 
their domicile in Fond du Lac. Since then up 
to the 19th of April, 1866, the plaintiff had 
feiled to discover their whereabouts, — but he 
at length ascertained that they were in Lower 
Canada. That by the laws of New York and 
Wisconsin, the absence of the defendant sus- 
pended the Statute of Limitations, and gave 
the plaintiff aright to sue for the amount of 
the note. 

To this declaration the defendant demurred, 
on the ground that the note in question was 
not subject to Ibreign law, lex loci eonkaeiuSf 
but to the law of Lower Canada, and was pre- 



scribed. This demumr being maintai&ed, 
and the action dismissed, the plaintiff i^ 
pealed* 

Fopham, for the Appellant 1st. Theques- 
tion is one to be decided by Private Intema- 
tionaj Law, and, according to the (^linion of the 
majority of writers on thia department, the 
lex lod eoniraehUf or the l*w of the place when 
the note was made payable, should be applied 
to the case. 2nd. Eve« if the lex fori be 
applied, the allegations in the declaration raiae 
questions of feet, which exempt them from s 
demurrer. 3nL Admitting the declaration te 
be demurrable, the demurrer should not hare 
been based on the Statute of Limitations u io 
this case. 

Oirouardf for the respondent. The decision 
of the Court below is fully justified by the dis- 
positions of our Statutory law, and also by the 
international jurisprudence of all ooontries 
where the English enactments respecting pr^ 
scription have been adopted. It may be sud 
that this question could not be raised I7 a 
demurrer. But the plaintiff himself provoked 
the demurrer by setting out in his dedaralioD 
that the note, not being prescribed by the law 
of the country where it was made^ or where it 
was payable^ was not prescribed here. The 
defendant merely answered, that suj>p08iDg 
the ftcts alleged in the dedaration to be true, 
he had nothing to do with thtlexlodeemtraetr 
U8f but only with the low of this country. 

DauMHOirD, J. [After stating the fiu^ set 
out in the declaration]. The fdaintifl^ appar- 
ently foreseeing the exception that might be 
set up^ has stated his case in such a way as 
to meet that exception. The difaue en droU 
filed by the defendant is very irregular, being 
partly an exception and partly a demurer. 
The plaintiff alleges that the law of the place 
where the note was taadeor where it was pay- 
able, should govern ; and then the defend- 
ant says, your action is ill founded, because it 
is not the law of the place where the note was 
made or where it was payable, but the law of 
Lower Canada, that applies. I am inclined 
to think, however, that this demurrer, so fer 
as it goea^ is good. There is a difference of 
opinion on thia point ; but we are all of opinion 
that the demurrer does not meet the whole 
case. It does not meet the all^gatitw of inter* 
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niplioii of prescriptaoQ by the defendant's 
alieence; and, therefore, taking whatever new 
joa please of this dtfwu en draUf the Coort 
bdowwas in error in dismissing the whole 
action upon it. The judgment of this Court 
iuL8 been drawn so as to reconcile the slight 
<lifierenoe of opinion on the point referred to. 
Badolbt, J. The declaration sets out de- 
fendant's promissory note dated in 1867| in 
Michigan, and payable at four months from 
dite, and was met by a dtfenie en droits 
demnner, which was sustained by the Supe- 
rior Coazt^ and the action in oonseqaence dis- 
missed ; the judgment testing on the ground 
thst the demande on the &oe of the declaration 
was by law obnoxious to our Statutory Limi- 
tation far promissory notes. That may or 
may not be the case, but the limitation cannot 
be pat in issne by a demurrer. The essential 
eoDstitaent of limitationi as of our prescrip- 
tioD, is time, and without it both words are 
mere 1^^ abatractions. This time ingredient 
is a &ci which may be l^aUy avoided by other 
&cts in contradiction or wairer of it, and there- 

• 

fore necessitates a special plea of the limita- 
tion relied upon, in cffder to fixrm a bar to the 
action; ibr theobvious reason, to enable plain- 
tiff to show in his replication any fact suffi- 
cient to avoid the bar. Our own prescriptions 
reqoiie to be pleaded, and may not be supplied 
by the Court ; and so in England, the limita- 
tion, in like manner, must be pleaded, as 
shown in the following case : in which " the 
declaration allied a promise made at a 
certain time, ibr money lent, and after verdict 
it was moved in arrest of judgment, that the 
caoee of action did not accrue within six years 
before action brought But the plaintiff had 
judgment; for though the cause of action ap- 
peared to be twenty years before acti9n brought, 
jet the plaintiff shall recover, if the defendant 
do not plead the Statute, which was made for 
the use of those who would take advantage 
of it, but the Court shall not give the defend- 
iQtthe advantage of it if he will not plead it." 
These facts cannot form an issue in law, and 
the jndgmenl therefore sustaining the dtfeme 
fli droii cannot be maintained. 

Atlwut, J. In one word, the ground of the 
demnner is the Statute of Limitations, but 
the Statute of Limitations could only be plead- 



ed by an exception : therefore, the demurrer is 
worse than the original declaration. 

MovDSLiT, J., concurred in the judgment. 

The judgment was motkfi as follows : Con- 
sidering that the declaration contains allega- 
tions of ftct, entirely irrespective of those 
upon which the dtfenae en droit is founded, 
allegations which could not be disposed of in 
adjudicating upon said dtfenu en dnrii ; con> 
sidering that the said dffeme en draii is irre- 
gular and insufficient ; considering therefore 
that in the judgment appealed from, there is 
error, &c. Judgment reversed, and record 
ordered to be remitted to Court below. 

/. Fopham, for tile Appellant. 

D. Oirouardf to the Respondent. 



cntcurr court. 



Quebec, Nov. 24, 1866. 
BROWN V. Tbm QUBBEC BANE. 

Pojfmen^^D^fideney in packages qfeHoer. 

Hddf that banking institutions are not lia- 
ble for any deficit in packages of silver paid 
out by them, unless the silver be counted and 
the deficit made known before the packages 
are taken firom the bank. 

This was an action brought to recover $20, 
which was daimed as so much money which 
the Bank had short paid on a cheque. It 
appears that a cheque for $830 was drawn ; 
and on presentation of it, eight packages, said 
to contain $100 each, and three packages con- 
taining ten dollars each, were paid to the clerk 
presenting the cheque. The money was taken 
from the banking-house without being counted } 
but within ten minutes, the pskckages were 
counted over at a broker's office ; and one of the 
$100 packages was found to contain but $80. 
The clerk returned to the Bank with the 
package, and demanded the $20. The Bank 
refosed to entertain the claim. 

At the enquftte theftctof the deficiency was 
clearly proved^ and in arguing the case the 
counsel for the plaintiff urged, that the only 
question to be decided in this case was whether 
the plaintiff did or did not receive firom the 
bank the amount .specified in his cheque. It 
was clearly proved that he did not, and that 
there was still $20 due on the cheque. It was 
clear, therefore, that the plaintiff ooght to 
have that sum, and that the Quebec Bank 
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ought not to be allowed to violate the well- 
known principle of law : " Personne ne pent 
B^enrichir au d^pens d'autrui." 

For the defendants it was urged that if the 
plaintiff's demand was maintained, it would 
open a way to unlimited fraud, and that the 
ends of justice would be better accomplished 
by releasing banks from liability for any defi- 
ciency in packages of silver paid out by them, 
unless the same was ascertained at the counter 
of the bank^ even though in some cases indi- 
viduals should suffer. It was argued also that 
the fkct of the fbllowiog notice having been 
stuck up in prominent places about the bank 
in large printed letters, was a sufficient eround 
ior the dismissal of the plaintiflfs action, it 
forming, as wsfe maintained, a quasi-contract 
between the bank and parties dealing with it, 
who thus had a knowledgeof the custom of the 
bank. The notice was in these wovds : — 

<' Parties are requested to count money paid 
at the counter before the same is taken 'from 
it, as the bank will not hold itself' responsible 
for any deficiency in silver, or in the payment 
of notes, after the same have been taken from 
the counter.'^ 

Stuabt, J. Although the amount involved 
in this action is small, still it is dne of some 
interest and importance to the mercantile 
community in general, and more especially to 
money and exchange brokers ; and it is after 
mature deliberation that I have come to the 
conclusion that judgment ought to be given 
in fikvour of the defendants ; for, did I decide 
otherwise, the case, as a precedent, would 
open the way to many frauds, by dishonest 
persons obtaining moneys ftt)m banking ofi^ces. 
Moreover, it has been seen to be the general 
and well-known custom of the banks not to 
make good deficiencies, which have not been 
noted before the money has been taken ftx)m 
their counter; and this custom the Quebec 
Bank ftirther u|^eld by the notices, referred 
to in the pleadings, which were posted up in 
conspteuous places about the blink. Besides, 
the rule is made and acted upon in the'inte^ 
est of both parties } fbr, if there were a sur- 
plus instead of a deficiency in the amount 
delivered, the error, being discovered before 
the ^esof oneof the bank's employees, would 
be mcre'Jikely to be rectified than if only found 



out sometime afterwards, when the overplas 
might easily be ascribed to some other caose. 
For these reasons, therefore, the piaintifTs 
action is dismissed with costs. 

Stuari is Jfory %, for the Plaintiffis. 
JP. (7. YcavMWM^ for the Defendants. 
(L T. W.) 



REGENT ENGLISH DECISIONS. 
qubbt's bbmch. * 

SMp^Broofqfownenk^ primi faeU m- 
dmce of emplojfnfmt of iho» oik doord— A 
ship was laid up in a public dock for the win 
ter, under the care of a shipkeeper; the 
plaintiff being lawfully on board, suffered 
injury from the negligence of the persons in 
charge of the ship, and brought an action 
against the defendant At the trial there was 
no evidence by whom the ahipkeeper was ap- 
pointed, and the only evidence to fix the 
defendant with liability was the ship^sregister, 
on which his name appeared as owner: — EiA 
(by Blackburn and Lush, JJ. ; Mellor, J., dis- 
senting), that the register was ptiwd faek evi- 
dence for the juryi frtnn which they might 
draw the inference that the persons in charge 
of the ship were employed by the defendant. 
Hiti(>9 V. Ron, Law Rep. 1 Q. B. 634. 

Baikneni of Pawn or Pledge-^Interat un- 
der original FUdgenoi deierminedby Sipledge, 
— A deposited debentures with B as a security 
for the payment, at maturity, of a bill en- 
dorsed by A and discounted by B, on the 
agreement that B should have power to sell or 
otherwise dispose of the debentures if the bill 
should not be paid when due. Before the ma- 
turity of the bill, B deposited the debentures 
with C, to be kept by him as a security until 
the repayment of a loan ftt>m C to B largtr 
than the amount of the Wll. The bill was 
dishonored, and while it still remained unpaid; 
A brought detinue against G for the deben- 
tures I'-Hddf that the repledge by B to G did 
not put an end to *the contract of pledge 
between A and B, and B's interest andright of 
detainer under it ; and that A, therefore^ could 
not maintain detinue without having paid or 
tendered the amount of the biU.--Blaekbam, 
J*; remarked in the course of his opinion^ "1 
tMnk that the subpledging of goods, held in 
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fleeoritj lor money, before tlie money is due, 
IB BOt in general so inconsistent with the con- 
tract, as to amount to a renunciation of that 
coQtract In general all that the pledgor 
requires is the personal contract of the pledgee 
th&t on briaging the money the pawn shall be 
giren up to him, and that in the meantime 
the pledgee shall be responsible for due care 
being taken for its safe custody." Gockburn, 
C. J., said : ** The question here is, whether 
the transfer of the ^edge is not only a breach 
of the contract on the part of the pawnee, but 
operates to put an end to the contract alto- 
gether, so as to entitle the pawnor to have 
bsek the thing pledged without payment of 
the debt. I am of opinion that the transfer of 
the pledge does not put an end to the contract, 
hot amounts only to a breach of contract, 
upon which the owner may bring an action, 
->£ar nominal damages if he has sustained no 
Babetantial damage; for substantial damages, 
if the thing {hedged is damaged in the hands 
of the third party, or the owner is prejudiced 
hj delay in not haring the thing delivered to 
him on tendering the amount for which it was 
pledged." Donald v. SuckUng^ Law Rep. 1 
Q. B. 586. 

CorporaiUon — dmlraei not under SedL — 
The plaintiff supplied coals from time to time to 
the defendants, the guardians of a poorlaw 
anion, for the use of their work-house, under 
articles of agreement between the plaintiff and 
the defendants, executed by the plaintiff, but 
not under the seal of the defendants. The 
defendants received and used some of the 
oosls. In an action for goods sold and deliv- 
ered :^J9e2cl^ that as the goods had been sup- 
plied and accepted by the defendants, and were 
such 88 must necessarily be from time to time 
Bupplied for the very purposes for which the 
defendants were incorporated, the defendants 
were liable to pay for the coals although the 
contract was not under seal. NiehoUon v. 
^adfidd UnUmy Law Rep. 1 Q. B. 620. 

l46e^— J&MwfagwKy ofDamagm. — The plain- 
tiff bronght an action agftinst the defendant 
for havingpnblished in a Liverpool newspaper, 
of which the defendant was proprietor, a series 
of libels, of a gross and offensive character, 
on the plaintiff as the incumbent of a church 
in Liverpool. It appeared jX the trial that 



the first libel originated in the plaintiff having 
)>reached and published in the local papers two 
sermons, reflecting on the magistrates for hav- 
ing appointed a Roman Catholic chaplain to 
the borough gaol, and on the town council for 
having elected a Jew their mayor; and the 
plaintiff had, soon after the libels had com- 
menced, alluded, in a letter to another news- 
paper, to the defendant's paper as the '' dregs 
of provincial journalism ;" and he had also 
delivered from the pulpit and published a 
Btatement, to the effect that some of his oppo- 
nents had been guilty of subornation of per- 
jury in relation to a charge of assault for 
which the plaintiff had been fined 6s. The 
jury having returned a verdict for a fiurthing 
damages, the plaintiff^ obtained a rule for a 
new trial on the ground of the inadequacy of 
the damages: — Hdd, that, although on 
account of the grossness and repetition of the 
libels, the verdict, in the opinion of the Court, 
might well have been for larger damages, it 
was a question for the jury, taking the plain- 
tiff* s own conduct into consideration, what 
amount of damages he was entitled to ; and 
that the Court ought not to interfere. Kdly 
V. Skerlodc, ham Rep. 1 Q. B. 686. 

lAbd— Matter ofPubUc Interest^A church, 
warden having written to the plaintiff, the 
incumbent, accusing him of having desecrated 
the church, by allowing hociki to be sold in it 
during service, and by turning the vestry-room 
into a cooking apartment, the correspondence 
was published without the plaintiff's permis- 
sion in the defendant's newspaper, with com- 
ments on the plidntiff's conduct: — Eddy that 
this was a matter of public interest, which 
might be made the subject of public discus- 
sion 'j and that the publication was, therefore, 
not libellous, unless the language used was 
stronger than, in the opinion of the jury, the 
occasion justified.* Kelly v. Tinlingj Law 
Rep. I Q. B. 699. 

^ttifonea — Master and SenxaU-^Maiter Ua- 
bU ofi IndMmaU for aet of ^SenKmi.— The 
owner of works, carried on for his profit by his 
agents, is liable to be indicted for a public 
nuisance caused by the acts of his workmen 
in carrying on the works, though done by 
I them without his knowledge and contrary to 
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hiB general orders. The Queen t. SUphene, 
Law Rep. 1 Q. B. 702. 

lAaidUiy of Conmneeionere for a public 
purpose. — Bj an act of parliament, drainage 
commissioners were to make and maintain a 
cat and sluice ; the sluice burst, owing to the 
negligence of the servants of the commission, 
ers, and damage having ensued to the plain. 
ti£f s land, he brought an action against the 
commissioners, in the name of their clerk: — 
Bddf on the authority of the Mereetf Docks 
cases (ante, p. 173), that the commissioners 
were not exempt fh>m liability by reason of 
their being commissioners for a public pur- 
pose; and that the duty being imposed upon 
them of maintaining the sluice, they were lia- 
ble for the damage xsaused by the negligent 
performance of that duty by their servants. 
Cbe V. Wtsej Law Bep. 1 Q. B. 711. 

GOMMOK PLEAS. 



Carriers — DeUoery wUhm reasonable Ume 
— Dekilf caused by third persons.^'A common 
carrier of goods is not, in the absence of a spe- 
cial contract, bound to carry within any given 
time, but only within a time which is reason- 
able, looking at all the circumstances of the 
case; and he is not responsible for the con- 
sequences of delay arising from causes beyond 
his control. The defendants, a railway com- 
pany, were prevented, by an unavoidable 
obstruction on their line, from carrying the 
plaintiff's goods within the usual (a reason- 
able) time. The obstruction was caused by an 
accident resulting solely from the n^ligence 
of another company who had, under an agree- 
ment with the defendants, sanctioned by act 
of parliament, running powers over their line : 
^^JBdd, that the defendants were not liable to 
the plaintiff for damage to his goods caused by 
the delay. 

This decision reversed the judgments the 
Lincolnshire County Court, which held the 
defendants liable. The action was brought to 
recover damages sustained by the plaintiff in 
consequence of a delay in the delivery of three 
hampers of poultry, which he had sent by the 
deitadante' railway Ibr the early London mar- 
ket. There was no special contract made by the 
defendants to deliver the goods in time for any 
particular market The delay was wholly 



occasioned by an accident which occurred on 
the defendants' line between Hitchin and Lon- 
don, to a train of the Midland Railway Com- 
pany, who have running powers over th«t 
portion of the defendants' line. The accident 
resulted solely from the n^ligence of the ser- 
vants of the Midland Railway Company. Tbe 
County Court judge decided in fiivor of the 
plaintiff, on the ground .that as the Midland 
Railway Company used the said railway bj 
the permission of the defendants, the latter 
were responsible for delay caused by the negli- 
gence of the former company, and, therefore, 
that the delivery in this case was not within a 
reasonable time. On appeal, it was urged on 
behalf of the plaintiff that, if he could not 
recover in this action, he had no remedy, as 
there was no privity between the Midland Rail- 
way Company and him. 

Eble, C. J., said: " I am of opinion thai 
our judgment should be for the defendants. 1 
think a common carrier's duty to deliver 
safely has nothing to do with the time of 
delivery. That is a matter of contract, and 
when, as in the present case, there is no 
express contract, there is an implied contract 
to deliver within a reasonable time^ and that 
I take to mean a time within which the carrier 
can deliver, using all reasonable exertions. 
The ground uj^n which the decision went 
against the defendants was that, as the Mid- 
land Rulway Company used the Great North- 
em line by the defendants' permiasion, the 
defendants were responsible ^ for a delay 
caused by the Midland Company on their Great 
Northern line. But in so deciding I think the 
County Court judge took an erroneous view 
of the relations between* the two companies. 
The legislature have declared by many acta 
that it is for the public advantage that railway 
companies should have running powers 
over each other's lines, and it has specially 
declared it to be so in the case of the present 
agreement:. The Midland Railway Company, 
therefore, were not merely using the line by 
the defendants' permission, but were exercis- 
ing a statutory right, and the defendants were 
not responsible for their acts." ^^ ^' 
The Qreai Northern RaOway Co., Law Bep. 
1 C. P. 386. 

Rules of Descen^Attaindei^Ok/il 2W*- 
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—A liaTing been attainted of treason escaped 
to a foreign ooantry, and there married and 
had children, and was afterwards executed on 
the same attainder: — Bdd, first, that the 
marriage was valid, and the children legiti- 
mate. HeU secondly, that the descent of 
property between broChers is immediate, and 
not throogh their fiither ; and that the descen- 
dants of one of A.'s children oonld inherit 
property fhnn the descendants of another not- 
withstanding A.'s attainder. Kyimaird t. 
LttUe, Law Bep. 1 G. P. 389. 

iSKcn^^— Aoope— Jfeofurtf (if Damagei, — 
In an action against a sheriff for suffering a 
judgment debtor to escape^ the jury, in esti- 
mating the Talue of the custody, may take 
into account not only the debtor's own 
reeooroes, bat all reasonable probabilities, 
foonded upon his position in life and surround- 
iiig eireumstances, that the debt, or any por- 
tion of it, woHld hare been discharged if he 
had remained in custody. Thus, in an action 
against a sheriff fi» an escape^ it was proved 
that the debtor, though insolTsnt, was the 
only son of a wealthy fiither, who was upwards 
of 100 years old; and that, shortly before his 
arrest, the debtor's solicitor had offered to pay 
a composition on his debts of 6s. in the* £. 
The judge directed the jury to gire as dama- 
ges the Talue to the plaintiff of the chance 
that the debt, or any portion of it, would hare 
been extracted by the debtor's remaining in 
custody: — Hddf a right direction; and the 
jury having given substantial damages the 
Court refhsed to disturb the verdict. Na/cra/t 
V. Clarkty Law Rep. 1 G. P. 403. 

StaMe ofFrandB (29 Car. U., e, 3), b. 17. 
— Jfemorandum of the bargain, — A. having 
Bold some cheeses and candles toB., se|ithim 
an invoice of the goods. B. returned the 
invdce with a note^ signed by him, on the 
back to the following effect: <* The cheese 
came to day, but I did not take them in ibr 
they were badly crushed. So the candles and 
cheese is returned :"— ifeld^ that the contents 
of the invdce were sufficiently referred to by 
tb note on the back of it, and that the two 
^gether constituted a sufficient memorandum 
mwritiogof the bargain to satisfy the Statute 
of Frauds WUtOnion v. Eoanty Law Rep. 
1 C. P. 407. 



Marine Jntwranee — ImpUed Warranty of 
8eaworthMe$9^1jmding by' lAghters.'-The 
warranty of seaworthiness which is implied as 
to the ship in an ordinary policy of marine 
insurance^ does not extend to lighters employed 
to land the cargo. Therefore, to a deplaration 
on an ordinary policy on goods fhnn Liverpool 
to Melbourne, " including all risk to and from 
the ship," the policy to endure until the goods 
should be discharged and safely landed at 
Melbourne, ailing damage liy perils insured 
against, a plea— that the damage happened 
after the goods had been discharged from the 
ship^ and while they were in a lighter for the 
purpose of being conveyed to the shore, that 
the lighter was not seaworthy for the purpose, 
and that the damage was caused solely by 
such unseaworthiness — affords no defence.— 
Erie, G. J., remarked: '' I think that when 
the ship is seaworthy at the commencement of 
the voyage the insurer is responsible for all 
the ordinary incidents arising in the course of 
the voyage, and that where, as here, the con- 
tract of insurance is upon goods fh>m their 
shipment until their landing, if one of the 
ordinary incidents of the voyage is the hiring 
of local lighters, the insurer must bear the 
consequences of such local lighters not being 
qualified to land the goods in safety." Lane 
V. Nixon, Law Rep. 1 G. P. 412. 

Unpaid Vendor-^Stoppage in iranntu. — 
On the 12th of July, 1864, W..sold P. eleven 
skips of cotton twist, then lying at the defen* 
dants' station at S., to be delivered for P. at 
B. station. Three of the skips were delivered 
on the 22nd, and paid for; but P., objecting 
to the weight and quality, declined to take 
any more of them. On the 1 7th of August, four 
more were sent to B. station, and an invoice 
of the eight was sent to' P., with an intimation 
to him that four had been forwarded, and that 
the remaining four were lying at S. station 
waiting his instructions. P. immediately 
returned the invcnce, and wrote to W., saying 
that he declined to take any more of the 
twist On the 1st of Septemberj W. sent an 
order to S. station, directing the defendants to 
deliver the remaining fbur skips to P. These 
were accordingly fbrwarded to B. station, and 
were taken by P.'s carman to his mill, but 
were immediately returned liy P.'s orders; and 
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the whole eight were sent back by him to S. 
station to the otderofW. They were again 
returned by W. to B. station ; but P. revising 
to have anything to do with thenii they 
remained there until P/s bankruptcy on the 
19th of October, when W. claimed them: — 
ffddf upon a special case stated in an action 
of trover by P.'s assignee against the railway 
company, in which the Court were to draw 
inferences of &ct, that, under the ciroum 
stances, the tran^itus was never determined, 
and consequently that the unpaid vendor, W., 
had a right to stop them. BolUmY, The Lan- 
coBhkre and YarkaMre BaUmajf Cb., Law Rep. 
1 C. P. 431. 

Vendor and /Yirc*a»er.-T-The rule in Fiu- 
reauY. ThamkiU, 2 W. Bl. 1078, that, where 
& contiiict for the sale of real estate goes off 
in consequence of a defbct in the vendor's title, 
the purchaser is not entitled todamages./br 
the lota of the barffoinf does not apply to the 
case of a lease granted by one who has no title 
to grant it. Lock v. IktruCj Law Rep. 1 C. P. 
441. 

BUI qf Ekchange — AeupiainBt for Homor 
— Forgery. — ^A bill purporting to be drawn by 
A. at Lima, uyfrn B. at Liverpool, payable to 
the order of C, and indorsed by C. to D., and 
by D. in blanl^ was presented for acceptance 
to B., by a person who represented himself to 
be D. B., having stopped payment, refhsed 
to accept, but gave the* person who presented 
. it a letter to the plaintifb, discount-brokers in 
London, wiUi an intimation that the defend- 
ant, the London correspondent of A., would 
probably accept the bill for A.^ honor. The 
plaintilSb took the bill and B.'s letter to the. 
defendant, and he, assuming the bill to be 
genuine, accepted it for the honor of the sup- 
posed drawer, and the plaintiflb thereupon dis- 
counted it. The drawing and indorsements 
turned out to be^ forgeries. In an action by 
the plaintiffs to recover the amount of the bill 
from the defendant : — Hddj that the defend- 
ant, having induced the plaintiflb to part with 
the money upon the fkith of his authentication 
of the bill, was estopped from denying its 
genuineness; *and, svMe, that, the payee 
being a fictitious or non-exiftting person, the Wl 
•^as to be taken to be a bill payable to bearer. 
PiUUqw V. im ThfurHf Law Rep. 1 C. P. 463. 



Vendor and i\f rdhoMr. — ^By a memonn 
dum of agreement, A agreed to purchase from 
B oeiiain lands, therein described, and tU 
the mines, beds, and veins of ooal, Ac, under 
thesame, ataeertmnprioe; andBigreedto 
purchase from A all coal that he might ffom 
time to time require^ at a ftir market price: 
— BMf that these were ooneurrent acts; and 
that A. could not sue B. for not takisg the 
coal, without averring p e r fo r ma nce or a leadi- 
ness to perform his part of the agreement. 
Bcmkart v. Bowere, Law Rep. 1 C. P. 484. 

Baikoay Oompanf, aeeepimet ef WSh of 
EaKshange by^TJUra virvt.— It is not canape- 
tent to a company incorporated in the hboaI 
way fbr the ftrmation and working of a rail- 
way, to draw, accept, or indorse bilk of ei- 
change ; and the question is piroperly nused 
by a plea denying the acceptance, though the 
acceptance was given by orderof the directors, 
and under the common seal of the company.— 
Erie, C. J., observed : << lliese were actions 
by the indoivees against the aocepton of sere- 
ral bills of exchange. The detedants pleaded 
in each action that they dki not accept. It 
appeared that the defendants are a oompanj 
incorporated by an act, 22 ft 23 YieU c 63, 
fdt the purpose of making and workiBg a nil- 
way in Wales. iChe question is wheAer this 
company, bdng a corporation created for the 
specific purpose of making a railway, can 
lawfdlly bind itself l^ accepting a bill </ 
exchange. I am of opinion that it cannot 
The bill of exchange is a cause of action, a 
contract l^ itself which binds the acceptor in 
the hands of any indorsee fbr value; and I 
conceive it would be altogether contrary to 
the principles of the law wfaioli regulates finch 
instruments, that ihtj should be valid or not 
according as the consideration between the 
original parties was good or bad,— or whcAer, 
in the ease of a corporation, the considention 
in respect of which the acceptance ia pven is 
sufficiently connected with tiie puxposea for 
which the acceptors are incorporated. It 
would be inconvenient to the last d<;gne i 
such an inquiry could be gone into. Some 
bills, might be given ibr a considention which 
was valid, as far work done for the oompanj; 
and others as a secnri^ ibr money ofctained 

on a loan beyond thdr borrowing powers. 1^ 
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voold be * Ytendoioas thing to hold Uia^ in 
refpeot of the Ibrmtr, the oorposation mi^t 
be nted hf mt indonee^ bat in n^eot of the 
latter not. So mvoh te the general bearing 
of the qacetion upon prinoiple. How etande 
the mailer as to anthorit/? Subject to theae 
exeeptionfl^ i find no caee in which an action 
upon a bill of ezdiaageor promieeoiy note has 
been mataiiied againet * oorposation : and 
these ezeeptioDa prove the Tolc^-^Byleey J., 
nid: '^Theee oaaea we of great impoiiance, 
itimg^ as I beUere thef do liar the firet time, 
the pRciae queetioQ wheUier it is competent 
to a Tailway company to accept bUlB of 
ezchaage. No precedent hae been cited in 
suppoit of the aiBrmaliTe; and I cannot bat 
feel that, if we intimated any doobt upon the 
matter, the mavket would in a short time be 
ina&daled witli acceptances by railway com- 
panies. Only -three instances can be cited of 
the aoeeptance of negotiable instruments by 
eorpomtions. The first is that of the Bank of 
Eni^snd; hot that establishment was incor- 
porated for the very purpose^ — ^its promissny 
DOtee and bank poet bills ibrming a very large 
portion of the circulating medium of this ooun- 
trj. The second ie that of the East Lidta 
Company: there, the authority to draw, 
ttcept, and ind<v8e bills and notes, if not 
created, is at *11 events ratified and confirmed, 
by tivo acts of parliament, the 9 A 1 Wm. IIIi 
c 44, and 66 Geo. 3, c. 166. The third 
ioitaoce is that of Starkr. BighgaU Arckw^uf 
C^wpoay, (6 Taunt 792) where the company 
bad express Authority to give bills." — Monta- 
gue Smith, J., observed : '< I think it was not 
theintentionof the legislature that they should 
ftceept bills at all. The shareholders advance 
their money upon the fhith of the limited bor* 
^amag powers. This limit would be illusory 
if the directors oould be held bound by aocept- 
aooee. There is no authority to show that 
they have power to accept, and there is much 
ftathority in analogous cases the other way. 
It hae been held that mining companies, 
vaterworks companies, gas companies, salt 
Vftd alkali companies, and many others, all 
more in the nature of trading oompaniee 
tbao this company, are incapable of draw- 
i% sooepting, or indorsing bills of exchange. 
"Hm first object of a railway company 



ifl the making of a railway, thoagh they 
may and practically always do cany on the 
business of carriers. That corporations created 
ftr the purpose of trading may have power to 
issue negotiable instruments is the well-known 
exception. But that applies where the pri- 
mary object of the incorporation is the 
carrying on of trade as other persons carry 
it on, vie. by buying and selling." BaUman 
V. md-WaUB RaOwa^ Co,, Law Rep. 1 C. P. 
499. 

Mne^MU and Surety, — ^Where a person 
enters into a bond as surety fbr the perform* 
anoe by another of two things which are sepa- 
rate and distinct, a subsequent alteration of 
the principal's contract as to one of them with- 
out the surety's consent, does not release the 
surety from his contract of suretyship as to 
the other. Haariacn v. Seymour, Law Rep. 
1 C. P. 616. 

Mbney Paid.^The plaintiff, under a bill of 
sale^ seiaed goods on the defendant's premises^ 
and with his knowledge, but without any 
express request, allowed them to remain there 
until rent became due. The landlord, having 
distrained them fbr rent, the plaintiff paid the 
rent and expenses, and freed his goods from 
the distress. JSddf that this payment was 
not a compulsory payment by the plaintiff of 
a debt of the defendant, for his benefit or at 
his implied request, and that the plaintiff was 
not entitled to recover the amount. England 
V. Mdrtdmf Law Rep. 1 C. P. 629. 

SMppmg'^Marine Inturamee, — The ship 
Sebaetopol, of which the plaintifib were owners, 
was chartered for a voyage from the Ghinca 
Islands to the United Kingdom with a cargo 
of guano^ at a fireight payable on arrival at the 
port of discharge. The plaintifib eflbcted with 
the defendants a policy on the charter freight, 
which contained the usual suing and laboring 
clause, and the following warranty :-^*' war. 
ranted ft^e from particular average, also frx>m 
jettison, unless the ship be stranded, sunk or 
burnt." In the course of the voyage the ves- 
sel encountered a severe storm, and put into 
Rio^ so damaged by perils of the sea as to be 
not worth repairing, and she was accordingly 
sold. The plaintifib gave no notice of the 
abandonment, but the guano having been 
landed and warehoused at Rio^ the master 
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procured another yessel, the Ckipriee, to carry 
it on to Bristol, for an agreed freight of 
£2467 11 10, which the plaintiff paid, receiv- 
ing from the owners of the cargo the Aill char- 
ter freight. The master also incurred an 
expense of about £100 in landing^ warehous- 
ing, and reloading the guano at Bio : — Hddf 
that the plaintiffs were entitled to recover from 
the defendants, under the suing and laboring 
clause, the expenses so incurred and the 
freight of the Q^ffricCf notwithstanding there 
had been no abandonment. Held, also^ that 
evidence was admissible to show that, bj the 
usage amongst underwriters, the term '' pa^ 
•ticular average" does not include expenses 
which are necessarily incurred in order tosave 
the subject matter of insurance from a loss for 
which the insurers would have been liable, 
and that these are usually allowed under the 
name of '' particular charges." Hddj also^ 
that the occasion upon which these partieular 
chaj^es were incurred being such as to be 
within the suing and laboring clause, the 
application of that clause was not excluded 
by the warranty against particular average. 
KidsUm v. Empire Insurance Co., Law Rep. 
1 C. P. 636. 

Proof of OofwieHon. — A conviction before a 
4>olice magistrate can only be proved by the 
production of the record of the conviction, or 
an examined copy of it Hartley v. Hind- 
fnarshf Law Rep. 1 G. P. 663. 

Damages^FrauduUni Misrqn'eaeniaUon. — 
In an action for fraudulent misrepresentation 
the plaintiff may recover damages for any 
injury which is the direct and natural conse- 
quence of his acting on the &ith of the defend- 
ant's representations. Therefore, where a 
cattle dealer sold to the plaintiff a cow, and 
fraudulently represented that it was free from 
infectious disease^ when he knew that it was 
not, and the plaintiff having placed the cow 
with five others, they caught the disease and 
died i^Hddj that the plaintiff was entitled to 
recover as damage the value of all the cows. 
Willes, J., said: << The defendant induced the 
plaintiff to buy the cow by representing that 
it was sound when he knew that it was not so^ 
and that it might communicate the disease to 
.any other cattle with which it might be placed. 
Was it not necessarily within the contempla- 



tion of the parties that it might b6 placed with 
other cows 7 The plaintiff was induced, by 
the defendant's m isrepre s e ntation, to treat it 
in the ordinary way, and the illness and death 
of the other cows was the direct and natural 
consequence of his doing sa" MidkU t. 
MoMon, Law Rep. 1 G. P. 659. 

A^ioudtig Lmd<m f ur s B ighi 1o Lakral 
SugppcrU — ^The right of the owner of land to 
the lateral suf^Kirt of his nei^bor's land is 
not an absolute ri^t, and the infringement of 
it is not a cause of action, without appreciable 
damage. Therefore, where A dug a well 
near B's land, which sank in conseqoenoe, 
and a building erected on it within twenty 
years fell, and it was proved that if the build- 
ing had not been on B'a land, the land would 
still have sunk, but the damage to B would 
have been inappreciable : — HM, that B had 
no right of action against A. Erie, C. J.. 
said: " There is no doabt that a right of 
action accrues whenever a person interferes 
with his neighbor's rights, as^ far example^ 
by stepping on his land, and this though no 
actual damage may result. But for a man to 
dig a hole in his own land is in itself a pe^ 
fectly lawftd act of ownership^ and it onl/ 
becomes a wT<mg if it injures his neighbor; 
and since it is the injury itself which ^ves 
rise to the right of action, l^ere can be no light 
of action unless the damage is of an apprecia- 
ble amount. A person may build a chimney 
in front of your drawing-room, and the smoke 
from it may annoy you, or he may cany on a 
trade next door to your house, the noise of 
which may be inconvenient, bat unleas tlie 
smoke or noise be such as to do you apprecr 
able damage, you have no right of action 
agpdnst him ibr what is in itself a lawfol act." 
SmUh V. Thackerahy Law Bep. 1 G. P. 664. 

Carriers by Baiiway— Undue pr^vdic&- 
CoUeeUan of jporeeb.— A collected parcel 
and forwarded them by railway; the railway 
company reftiaed to ad^t A's vans into their 
stotion after 6. 30 P. M., but admitted their 
own vans and thoseof B at a later hoar with 
parcels, which they forwarded the same ni^t- 
The time (6. 30 P. M.) fixed by the company, 
as that after which they would not receive 
goods to be forwarded the same night, wac 
reasonable. The company in admitting their 
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own Tans later acted bonafidef and not with 
the intentum of gaining an undue advantage 
orer other ooUecting carriers ; ihej admitted 
B'8 Tana in conaequenoe of an injunction ob- 
tained hj him. In two similar cases — OarUm 
r. BritMamd Eseter RaSHnoa^ Ccmpaniff and 
BasaidaU ▼. SonUh Weaiom Baikoajf Oom. 
p a mf i njunctions had been granted by the 
Court to restrain those companies from admit- 
ting their own Tans into their station with 
goods to be despatched the same nighty at a 
later hour than those of other persons. On 
an sf^licatioa by A Ibr a similar injunction 
agaiitst the present defendants i^^HM (by 
Brie, C. J.y and Montague Smith, J.)| that, 
the exercise of this special jurisdiction by 
the Court being subject to no reyiew, and 
depending in each instance on the special fiusts 
of the case, eases prcTiously decided under it 
ve not binding on the Court in the same 
maimer that precedents in law are binding ; 
that the injunction prayed would interfere with 
the transport of traffic, which it was the object 
of the legislature to facilitate ; and that it 
ought not to be granted. Held (by Willes and 
Keating^ JJ.)^ that the above cases were pre- 
cedents binding on the Court, and also were 
righdy decided ; and that the injunction ought 
tobe granted.- Palmar v, London and South 
WetUm Baikoa^ Co.f Law Bep. 1 G. P. 688. 
fender wuier proUst^-An offer to pay, 
Qoder protest, the sum claimed is a good 
tender. — ^The defendant's attorneys wrote to 
the plaintiff's attorney, '<if you insist upon 
being paid the amount demanded before satis- 
toory explanations have been given, our 
derk will hand you a cheque this morning for 
the amount, but you must consider the pay- 
ment as under protest, and our client will 
>eek to recover back what is overpaid after- 
wards." In accordance with this letter, a 
cheque for the foil amount claimed was tend- 
ered to the plaintiff's attorney, but he refosed 
to receive it, unless the letter was withdrawn, 
or he was allowed to state in his receipt that 
he received it not under protest. Willes, J., 
remarked : '< The question is one of general 
hnpQftance, whether a debtor tendering an 
unoont Nrhich he is satisfied to pay rather 
than be sued for it, may guard himself against 
an admission that the dfim is a just one, so 



as to put himself in a position to take forther 
proceedings to test the justice of the claim, by 
adding the words "under protest*' to his 
tender, and tendering under protest. It is 
quite obvious that he may. I think that the 
protest imposes no conditions on the tender. 
The creditor has only to say, ' I take the 
money ; protest as much as you please,' and 
neither party makes any admission." ScoU v. 
Uxbridge and Biekmanaworih BaUway Cb. 
Law Rep. 1 G. P. 696. 

Contract, Oontiruction of. — The plaintiffs 
contracted with the defendant to erect upon 
premises in his possession a steam-engine and 
machinery, the works being by the Contract 
divided into ten different parts, and separate 
prices fixed upon each part, no time being 
fixed for payment All the parts of the work 
were iar advanced towards completion, and 
some of them were so nearly finished that the 
defendant had used them for the purposes of 
his business, but no (me of them was absolute- 
ly complete, though a considerable portion of 
the necessary materials for that purpose was 
upon the building, when the whole premises, 
with the machinery and materials, were des- 
troyed by an accidental fire : — Hdd, that the 
plaintiflb were not entitled to recover the 
whole of the contract price } but that, inas- 
much as the machinery was to be fixed to the 
defendant's premises, so that the parts of it 
when and as fixed would be&ome his property 
and be subject to his dominion, and the con- 
tract must be taken to involve an implied 
promise on* the defendant's part to keep up 
the building, they were entitled to be paid, as 
upon an implied contract, the value of the 
work and materials actually done and pro- 
vided by them under the agreement. AppUby 
V. Meyers, Law Bep. 1 C. P. 615. 

SMppinj^Charter partySubttUiaed con- 
tract. — ^The defendants chartered two vessels 
of 300 tons each for a voyage firom Ibraila to 
London with foil cargoes of petroleum, at 848. 
per ton. In consequence of their stores at 
Ibraila having been destroyed by fire, they 
were unable to 'furnish any oil; and the 
owners agreed to cancel the charter parties 
and to procure other cargoes upon the defend, 
ants guaranteeing each vessel '< a sum of £900 
gross freight home." The homeward cargoes 
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fihipped uader the substitated contract fell 
short of the gaaranteed sum for each veaod 
by £343. One of the veaaels arrived in safety; 
the other was lost : — Held, that the contract 
was broken at the moment of the shipment ai 
the homeward cargo, and consequently that 
the owners were entitled to recover the deficien- 
cy in respect of each vessel, notwithstanding 
the loss of one. Carr v. WaUachian Petroleum 
Ckmpany, Law R^. 1 G. P. 636. 

Shipping — Deviation. — ^A charter party con- 
tained a clause that the ship should <' with all 
convenient q)eed (on being ready), having 
liberty to take an outward cargo for owners' 
benefit direct or on the way, proceed to E., and 
(here load a full caigo .of cotton." ' This the 
freighters bound themselves to ship. The ship 
deviated to C. and arrived at E. a few days 
later than she would have done if she had 
gone there direct. The ship had not been 
taken up for any particular cargo, and a small 
loss in freight was the only result of this delay. 
— ^In an action against the freighter for not 
loading a cargo : — Beld, that the above clause 
was a stipulation, and not a' condition preced- 
ent, and that the delay afforded no justifica- 
tion to the freighter for refusing to load a cai^ 
go ; but that his remedy for any damage that 
had accrued by reason of the delay was by 
cross-action. MacAndrew v. Cht^Uf Law 
Rep. 1 C. P. 643. 

Compaamif — AuXhority of Direciore. — ^A com- 
pany was incorporated under 25 & 26 Vict c. 
89; the memorandum of association being 
signed by seven shareholders; no deed of asso- 
ciation was filed and no other shares allotted. ' 
A. entered into an agreement to act as fore- 
man of the ''company's" works, which was 
signed by B. & C, two of the persons signing 
the memorandum of association, as '* Chair- 
man" and ''Managing Director," respectively. 
In an action by A. against the company for 
work done under the agreement i^^Hddj that 
in the absence of evidence to the contrary, the 
jury were justified in presuming that B. k G. 
had authority to bind the company. ToUerddl 
V. Fareham Brick Co,, Law Rep. 1 C. P. 674. 

BZCHEQUBB. 

* Tretpaes^Duty of Oumer of Land, — One, 
who for his own purposes brings upon his 



land, and collects and keeps there aaythiii^ 
likelj to do mischief if it escapes^ is primi 
fade answerable for all the damage irbich is 
the natural consequence of its escape.— The 
defendants constructed a reservttr on Isod 
separated from the plaintiff's colliery by inter 
vening land ^ mines under the site of the 
reservoir, and under part of the interveniDg 
land, had been formerly wcxked, aod the 
plaintiff had, by workings lawfully made in 
his own colliery and in the intervening knd, 
opened an underground ccxmmunication be- 
tween hiii own colliery and the old workings 
under the reservoir. It was not known to the 
defendants, nor to any person employed bj 
them in the construction of the reservoir, tbU 
such communication existed, or that there 
were any old workings under the site cf the 
reservoir, and the def^idants were not per 
sonally guilty of any negligence *, but, in fsct, 
the reservoir was constructed over ^:ft old 
shafts, leading down to the workings. On the 
reservoir being filled, the water burst down 
these shafts, and flowed by the underground 
communication into the plaintiff's mines:— 
Hddf reversing the judgment of the Coort of 
Exchequer, that the defendants were liable for 
the damage so caused.' Fleieher v. ByUmdSj 
Law Rep. 1 Ex. 265. 

Bankng^tcy—AcUonforfaUerq^resenMrn. 
—To a declaration for a fiJse representatioD, 
whereby the plaintiff was induced to paj 
£2000, and " sustained great loss, and became 
and was adjudicated bankrupt, and suffered 
great personal annoyance, and was put to great 
trouble and inconvenience, and was greatly 
injured in character and credit^" the defend- 
ant, except as to the claim in respect of the 
adjudication in bankruptcy, and the remain- 
der of the personal damage alleged, pleaded 
that before action the plaintiff had been adju. 
dicated bankrupt, that the loss sustained was 
a pecuniary loss, and that the right to sue for 
it passed to his assignees : — Held, that the onlj 
damage recoverable was a direct pecuniar/ 
loss, the right to sue for which passed to the 
assignees, and, therefore^ that the plea was a 
good answer to the whole declaration, and 
might have been so pleaded, HodgeM v. Sidr 
ney. Law Rep. 1 Ex.313. 

Statute ofFraude. — In order to make a valid 
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DOte or memomidam of a comtiaet for the aale 
of goodfl within the ^Statute of Fnuide, s. 17^ 
the mmee of the parties to the contract most 
appear upon the document as such parties.— 
Spooner, the purchaser from.yandenbergh| of 
goods above the value of XI 0, signed a docup 
ment in the following terms: — ^D. Spooner 
agrees to buj the whole of the lots of mwble 
purchased by Mr. Yandenbergh, now lying at 
the Lyme Cobb^ at Is per foot" : — Held, (in an 
action by Vandenbezgh) that Vandenbergh's 
Dsme not being mentioned as seller, the docu- 
meDt was not a note or memorandum of the 
ooAtract within the Statute of Fraud% s. 17. 
Bramwell, B., remarked : '' Can the essentials 
of the contract be collected from this document 
by means of a fiur construction or reasonable 
iDtendment ? We have come to the conclusion 
thst they cannot, inasmuch as the seller's name 
01 teUar is uot mentioned in it, but occurs only 
as part of the description of the goods. ' ' Van- 
dabergh v. Spooner, Law Bep. 1 Ex. 316. 

[This decision seems rather doubtful. The 
words " purchased by Mr. Yandenbergh" ap- 
pear to indicate clearly enough that Yanden- 
bergh was the actual owner and vendor. Be. 
fides, there was evidence that after Spooner 
bad dgned the above memorandum, he wrote 
oat what he alleged to be a copy of it, which was 
as follows : '' Mr. J. Yandenbergh agrees to 
lell to W. D. Spooner the sev.eral lots of marble 
purchased by him, Ac"} 

Sheriff. — ^A debtor, whose goods had been 
Kized under a writ of fL fa., persuaded the 
officer executing the writ not to advertise the 
ale, and himself interfered to prevent the issue 
ofthebiUs; on the day of sale his agent in- 
duced the officer to postpone it to*a later hour, 
ud on the officer's proceeding to sell, directed 
bim to sell also for a writ that day lodged with 
biiD, and under which he could not otherwise 
b&vethen sold. In the management of the 
^e the officer conducted himself negligently 
in not properly lotting the goods, and they 
<^ooeeqaent]y sold at an undervalue : — Held, 

^at the above fiMSts did not constitute the offi- 

« 

^ the agent of the execution debtor, so as to 
aM?e Uiesherifffromliability for the officer's 
i^cgligeDce in the conduct of the sale. WrigM 
y- ChUd, Uw Bep. ] Ex. 358. 
PormaneiU AUmony. — In allotting perma- 



nent alimony the Court will take into consi* 
deration^the circumstance that the husband is ^ 
obliged, in order to earn his income, to live in 
a more expensive place than the wife, and 
when that is the case will not allow her the 
usual proportion of such income. (The hus- 
band in this case had to go to India. One- 
quarter was allowed, instead of one-third, the 
ordinary proportion.) Lonia v. Louis, Law 
Bep. 1 P. & D. 230. 

Admibaltt and Ecclesustical. 

Expenses incurred by Master. — A master, 
while at a foreign port with a homeward bound 
vessel, incurred expenses in defending himself 
against a charge of murder maliciously brought 
by two of the crew, whom he had censured 
for misconduct. The master was tried ai^ 
acquitted, and bound over in a sum of £10 to 
prosecute the men for perjury. He forfeited 
the £10 in order to return with the vessel to 
England I'-'Hdd, on a motion to review the 
report of the registrar in a suit for disburse^ 
ments, Ist. That the master was entitled to 
the expenses of his defence, on the ground that 
the charge originated directly from the per- 
formance of his duty to his owners in chastis- 
ing the men. And, 2ndlyy the Court allowed . 
the £10 forfeit, as it was for the interest of his 
owners that the master should not be delayed 
in returning with the vessel. The James Seddon, 
Law Bep. 1 A. & E. 62. 

Sakage — Contract to tow. — Where the 
master of a steamer engages to tow a vessel, 
it is upon the supposition that the wind and 
weather and the time of performing the service 
will be what are ordinary at the time of year; 
but if an unexpected change of weather, or 
other unforeseen accidents occur, he is bound 
to adhere to the vessel, and to do all in his 
power to rescue her from danger ; and he will 
be entitled to reasonable extra remuneration 
for the extra service'. The White Star, Law 
Bep. 1 A. & E.' 68. 

Cause of Booty of War — Principles ofDis- 
tribution.'-'ln a cause of booty of war, the ofius 
probandi lies upon the parties claiming as 
joint captors as against the actual captorR 
The Court of Admiralty had no jurisdiction 
with respect to booty — property captured on 
land by land, forces exclusively— until the 
passing of 3 and 4 Yict. c. 66, the 22nd sec- 
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lion of which, <»naoti]ig that the Court "ahall 
proceed as in cases of prise of war," must be 
understood to mean, not that in all respects 
the distribution of booty should be assimilated 
to that of price, but merely that the ordinary 
course of proceeding in prise should be adopted. 
— ^All prise belongs absolutely to the Crown, 
which, for the last 150 years, has been in the 
habit of granting it to <' the takers," who are 
of two classes, actual captors and joint or con- 
structive captors. Joint captors are those who 
have assisted, or are taken to have assisted, 
the actual captors by conveying encourage- 
ment to them or intimidation to the eoemy. 
The union of the joint captor with the actual 
captor under the command of the same officer 
alone constitutes the bond of association which 
t^e law recognises as a title to joint sharing. 
Community of enterprise does not constitute 
associadon, and is equally insufficient as a 
ground for joint sharing, if the bond of union, 
though originally well constituted, has ceased 
to be in force at the time of the capture. Such 
cooperation as will confer a titie to a joint 
share of prise is also stricUy limited to en- 
couragement to the friend and intimidation to 
the enemy. The distinctions between captures 
on land and captures %t sea, tend to show that 
in considering joint capture of booty, a wider 
application that is recognised in prise cases, 
must be allowed to the term " cooperation ; " 
concerted action on a vaster scale than is fea- 
sible at sea being indispensable to a campaign. 
The rule of sight, too, which prevails at sea, 
is inapplicable on land. The general rule for 
the distribution of booty, to be adhered to as 
far as possible, in accordance with naval prise 
decisions, is the rule of actual capture. In 
the case of an army consisting of several divi- 
sions, the line of distributiob, in analogy to the 
rule of the naval service, and in conformity to 
military usage, will be drawn between division 
and division ; that division to be regarded as 
the actual captor, any portion of which has 
captured the prise. The association entitling 
to joint sharing must be military and not poli- ' 
tipal, and must be under the immediate com- 
mand of the same commander. The coopera- 
tion which is necessary as a title to joint 
sharing, is a cooperation directly tending to 
produce the capture in question. What tends 



to produce the ci^ure cannot be once for sU 
defined, but strict limits must be obserred of 
time, place, and relation. Services rendered 
at a great distance from the place of capture, 
acts done long before the capture was contem- 
plated, even though they affect the whole 
scene of operations, cannot be deemed sach 
cooperation as wiU give a title to share in 
booty. Ladirect services will be insufficient. 
To entitle the commander-in-chief to share in 
booty, he must himself be in the field ; bat 
''to be in the field," it is not necesssry that 
he should be actually present with the dimon 
that makes the capture; being in the field 
with one division, he is in the field with all. 
But, if troops have been placed under the or. 
DBPKHDBHT Command of another, the com- 
mander-in-chief, though aictuaUy in the field, 
does not share in booty taken by those troope. 
No distinction should be made in the right of 
the general and personal staff to share in 
booty ; in principle, the right of both stands or 
falls with that of the commanderin-chieii 
therefore all his staff who are in the field with 
him are entitled to share. Banda and Kirwee 
Booty, Law Rep. 1 A. & E. 109. 

[The report of the case in which the abore 
principles were laid down by Dr. Lushingtonf 
fills 160 pages, the judgment alone occupying 
140 pages. The case arose out of the military 
operations undertaken by the British Govern- 
ment in India, for the suppression of the mutiny 
in that country during the years 1857 and 
1858. The evidence adduced consisted of six 
printed volumes, chiefly correspondence. The 
booty amounted to about £750|000, and was 
actually captured by the divisi(»i under Major 
General Whitiock, but claims were preferred 
by the cbmmander-in-chie^ and generals com- 
manding other divisions, on the ground that 
their forces cooperated in the movements of 
troops which led to the capture of the property. 
These claims were referred by an order in 
Council to the Judge of the High Court of 
Admiralty, Her Majesty having waived her 
right to the property, and havingjdesired that it 
should be divided among the forces concerned 
in the operations. This was the first refer- 
ence of the kind under the Statute, and our 
readers will find Dr. Lushington's elaborate 
judgment well worthy of perusal. 
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THE JUDICIARY OF LOWER CANADA. 

The U. C, Law Journal, in noticing our re- 
ports of the Ramsay Contempt Case, takes 
occasion to make some rather severe reflec- 
tioDe upon the Bench of Lower Canada. The 
porport of its article is, that such a case could 
hardly have occurred in the Upper Province, 
the Bench there heing in4he full enjoyment 
of the esteem and veneration of the Bar. The 
article concludes as follows : — 

N 

'^ For our part, indeed, we hope that this un- 
pleasant episode respecting legal life in this 
Canada of ours may not be further agitated in 
the English courts, and that however interest- 
ing the points in dispute may be in themselves 
they may be considered settled as they now 
stand. 

'' That such a state of things as have resulted 
in the cause oiUbre oi Ramsay, plaintiff in error, 
V. The Queen, defendant in error, exhibits, could 
not well occur in this part of Canada, we may 
well be thankful for. That such a boast may 
be as true of the future as it has been of 
the past, should be the constant aim and ez- 
ertioD of all those, who, on the bench or at the 
bar, or in the study of the laws, desire the 
wel&re of their country. The heritage left to 
us by those able, courteous and high-minded 
men who set the standard of the profession in 
Uf^r Canada cannot be too highly prized ; 
&nd he who first, whether by his conduct on 
the bench or at the bar brings discredit upon 
their teaching, will, we doubt not, meet the 
uniTersal contempt which such conduct would 
deserve. 

'' The bench of Lower Canada is not (with 
nine honorable exceptions) what it ought to 
he. The conduct of Lower Canada judges has, 
on more than one occasion, caused Canadians 
^ blush ; and we regret to say that people 
tbroad know no distinction between the bench 
of Upper and Lower Canada, and so in their 
iSDorance cast up ^n the Bench of Canada, the 



obloquy which appertains to that of the Lower 
Province alone." 

Hard words need not cause us any concern 
unless they are true. The queation then, is, 
are these things true ? 

We think that the majority of the gentlemen 
holding high judicial office in Lower Canada, 
will not compare unfkvorably with the judges 
of Upper Canada or any other Province, 
but we must confess that there are exceptions 
and it is these exceptions that have, unfor- 
tunately, brought discredit upon our Bench. 
The judges of England have obtiuned a wonder- 
ful repute for the calm and dispassionate dis- 
charge of their functions. Within the last two 
centuries they have become the pride and boast 
of the English people, and now it is a thing 
unheard of, for the faintest suspicion of partial- 
ity or prejudice to alight upon their decisions. 
In Upper Canada, the judges seem to be regard- 
ed with almost equal affection and reverence. 
Why cannot we say the same here ? 

Many of our readers will probably be able 
to answer this question quite satisfactorily for 
themselves, and in putting down the following 
observations, we are only expressing what is 
probably patent to all. In the first place, then, 
we believe that judges have sometimes been 
unfortunately selected from among men to 
whom the bench was not the scope of a noble 
aspiration, who did not regard the judicial 
office with the respect pertaining to it, who ac- 
cepted it simply as a retreat from political un- 
certainties, or the inevitable incumbrance on 
the enjoyment of an official salary. 

Secondly, men have been placed on the 
Bench, who were involved in pecuniary diffi- 
culties. A man may be perfectly honest and 
upright, though unable to meet his liabilities, 
but he is not so well qualified for an office of 
dignity. Lord Abinoeb was so strongly im- 
pressed with the belief that easy circumstances 
are necessary to keep up the respectability 
of a barrister, that it is stated he at one time 
intended to propose a property qualification 
for members of the bar. £400 a year was, in 
his opinion, the smallest income on which a 
barrister should begin. How much more ne- 
cessary that the judge, who is every day 
called upon to dispose of cases involving large 
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pecuniary interests, should have no fear of the 
bailiff in his house, of executions against his 
lands — should at least, if not endowed with 
worldly goods, be able to say that he owes 
no man anything I We feel bound to add 
here that our judges are not fairly treated 
with ref^pect to remlineration. The judicial 
salaries, especially in the lai^e cities, should 
at least be doubled, and the retiring pensions 
should be adjusted on a more liberal footing. 

In the third place, men have sometimes 
been placed on the Bench who had no love for 
their profession, who lacked a sound judg- 
ment, who had not gone through the toil 
and study necessary to fit them for their high 
office, and whose private life was far from in- 
spiring respect. 

It may be expected by some that we should 
add to this list, the appointment of politicians. 
But, in our humble opinion, the appointment 
of lawyers who have been engaged in political 
affurs, cannot be condemned, if the record 
of their political career is fair and honorable, 
and if they have also been distinguished at 
the bar. It is but right and reasonable that 
lawyers of integrity and ability should seek 
to enter the Legislature, where their oppor- 
tunities of usefulness are greater and more 
extended. The real difficulty is, that in Can- 
ada politics in the past have been too petty, 
too selfish, too full of personal animosities. 
Thus it may happen, that a hot politician of 
one party is appointed to the Bench, though 
personally obnoxious to members of the Bar 
of the opposite camp. We trust that under 
the new Dominion this will cease to be the case. 
There is now no excuse for improper appoint- 
ments, for we have at the bar no lack of men 
of great attainments, eminently worthy of the 
judicial seat, and enjoying the esteem and 
confidence of the bar and the public generally. 

We must repeat, in conclusion, that the 
majority of our judges are not defksient in 
ability, learning or integrity. No charge of 
corruption has been made against any of 
them, and in this respect we are infinitely bet 
ter off than our American neighbors with their 
elective judiciary. It may confidently be an- 
ticipated that the exceptional cases which 
have caused a loss of dignity to the Bench, will 
gradually be eliminated. The community iu 



general and the bar will therefore watch with 
peculiar interest the appointments soon to be 
made, for on them will it greatly depend wh^ 
ther the Bench in the Province of Qaebec is 
to assume its proper position. 



THE BRITISH NORTH AMERICA ACT. 

We have received the authorized text of 
Cap. m, of the present session of the Imperial 
Parliament : " An Act for the Union of Ot 
" nadOf Nova ScotiOf and New Brunswick^ 
" and the (Government thereof; and for par- 
" poses connected therewith," which became 
law on the 29th of March last. We regret 
that our space will not permit us to give en- 
tire this important measure, which, in the 
words of Mr. McGee, is to be '^ the last inter- 
ference of England in our domestic afikirs." 
The following are some of the provisions more 
directly affecting Lower Canada, and the Ju- 
dicature. 

5. Canada shall be divided into four Pro- 
vinces, named OrUario, Quebec, Nooa Scotia, 
and Nao Brunawick. 

6. The parts of the Province of Omada (a9 
it exists at the passing of this Act) which for- 
merly constituted respectively the Prori&ces 
of Upper Chnada and Lower Canada shall be 
deemed to be severed, and shall form two se- 
parate Provinces. The Part which formerly 
oonstitttted the Province of l^^per Ocmada 
shall constitute the Province of Ontario; and 
the Part whidi formerly constituted the Pro- 
vince of Lower Canada shall constitate the 
Province of Quebee. 

1 1.. There shidl be a Coun«l to aid and ad- 
vise in the Government of Oanadaf to be 
styled the Queen's Privy Council for (kmada; 
and the Persons who are to be Members of 
that Council shall be ttom Time to Tune 
cliosen and summoned by the Governor Gen- 
eral and sworn in as Privy CounciUors, and 
Members thereof may be fh>m Time to Time 
removed by the Governor General. 

16. Until the Queeu otherwise direct the 
seat of Government of Cbmuia shall be Mom. 

17. There shall be One Parliament for 
OanadOf consisting of the Queen, an Upper 
House styled the Senate^ and the House of 
Commons. 
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71. There shall be a Legislature for Qiubee 

<MMBlJDg of the Lieoteoant Goremor and of 

two Houses, styled the Legislative Coaneil of 

QiM6ee and the Legislative Assemblj of Que- 

96. The Governor General shall appoint 
the Jodges of the Superior, District, and 
Countj Courts in each Province, except those 
of the Courts of Probate in Nova Sootia and 
Nem B r uui w i ek. 

98. The JudgesoftheConrtsof Quebec shall 
be selected from the Bar of that Province. 

99. The Judges of the Superior Courts shall 
hold office during good behaviour, but shall 
be remorable bjr the Governor General on Ad- 
dress of the Senate and House of Commons. 

100. The Salaries, Allowances, and Pen- 
ftions of the Judges of the Superior, District, 
lod County Courts (except the Courts of Pro- 
bate in Nova ScoUa and New Bnmawiek), and 
of the Admiralty Courts in Cases where the 
Jodges thereof are for the Time being paid by 
Salary, shall be fixed and provided by the 
Parliament of Canada, 

101. The Parliament of Canada may, notr 
withstanding anything in this Act from Time 
to Time provide for the Constitution, Mainte- 
nance, and Organization of a General Court 
of Af^ieal for Camida, and for the Establish- 
ment of Any additional Courts for the better 
Administration of the Laws <^ Canada. 

129. Except as otherwise provided by this 
Act, all Laws in force in CanadOf Nova SootiOf 
or New Bnmawiek at the Union, and all Courts 
of Civil and Criminal Jurisdiction, and all 
legal Commissions, Ppwers, and Authorities, 
and all Officers, Judidal, Administrative, and 
Ministerial, existing therein at the Union, 
shall continue in OniariOf Qud>eCf Nova Scotia 
and New Brunswick respectively, as if the 
Union had not been made ; subject neverthe- 
less (except with respect to such as are enactr 
ed by or exist under Acts of the Parliament 
of Oreai Briiainf or of the Pariiament of the 
United Kingdom of Oreai Britain and Ireland) 
to be repealed, abolished, or altered by the 
Parliament of CanadOj or by the Legislature 
of the respective Province, according to the 
Aathofity of the Parliament or of that Legis- 
lature under this Act. 



RAMSAT V. REGIKA. 

To the Editor of the Lower Canada Law 

Journal: 

Sir, — I presume it was from the same 
source you learned that the statement made 
respecting DriteoWe case in my argument on 
the 6th March was totally unfounded, and this 
piece of secret history, that 'Mf he (Chief Jus- 
tice Bolland) was not present on every ooci^ 
sion, the sole reason was that he feared to be 
subjected to fresh insult." The impression 
the report conveys to the reader will depend a 
good deal on the reader's intelligence, but the 
point plainly made by me was that in the 
Driscoll case, Mr. Justice RoUand todc no 
part in the proceedings. It was never said 
that he was not on the Bench when the rule 
issued ) but what I said was this, that Mr. 
Justice Rolland was not on the Bench on the 
28th March, when Mr. Justice Aylwin read 
the ftimous paper beginning, '<The marked 
misbehaviour of the person who represents 
the attorney-general Ac," and on the 11th of 
April when the rule was taken he was on the 
Bench, but far from presiding as you say, he 
took no part in the matter, and the rule, which 
I believe was in Mr. Justice Aylwin's own 
handwriting, was read by him. As for the rea- 
son given for the non-appearanceof Chief Jus- 
tice Rolland on the 28th, I do not believe it. 
Had he had any such fear it would have oper- 
ated as strongly on the 11th April as on the 
28th March, but to attribute to a childish 
fear, the forbearance which was evidently 
dictated by a sense of honour and regard for 
the judicial oath, is a slander on the memory 
of an upright and honorable man. Apart from 
any question of law, no man with the fiuntest 
sense of honour or decency would consent to 
sit as a sworn judge when he co\^ld be sup- 
posed to have a bias. And so the late Mr. 
Justice Mondelet would not sit in the Seignior 
ial Court because he was the owner of Sei- 
gniorial property, yet in that case there was 
no party interested, the matters to be decided 
being simply abstract questions of law. 

I see you also support it as probable that 
dread of further insult prevented Mr. Justice 
Crosby ftom. sitting in the McDermott case, 
and you add, '' that there is no ground for 
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euppoeing that Mr. Justice Crosby deemed 
himself incompetent." There can be no better 
ground for such a supposition than the gen- 
eral rale which lays down that no man shall 
be a judge in his own -case. It would be 
mora conclusive for the theme which you 
seam desirous to support, if you could find a 
case where a man had sat in his own case. It 
might perhaps be some answer to the general 
principle^ which seems to be based on the 
laws of morality, and to the case of the King y 
Lee, 12 Mod., p. 514, cited by me, which no 
one has attempted, so far as I know, to answer. 
The judges of the Court of Queen's Bench, and 
a certain class of politicians, may twist and 
turn the matter as they will, but they will 
never get unprejudiced people to believe, what- 
ever they may think of the abstract merits of 
the case, that Mr. Drummond was morally 
justifiable in taking up in the Court where he 
sat alone a pretended contempt which, if a con- 
tempt at all, was a contempt of the whole 
Court, and which the whole Court for an entire 
term refused to notice. He may protest that 
he was not avenging from a place of safety 
a personal afiront; but his protestations will 
make no converts. 

Your obdt. servt., 

T. K. RAMSAY. 

Montreal, 12th May 1867. 

[It seems to us that the material point is 
whether Mr. Justice Rolland abstained from 
taking an active part in the proceedings 
against Mr. Driscoll, because he deem- 
ed himself incompetent. If it was illegal for 
him to take an active part, was it not 
equally illegal to sit when the rule issued? 
We have the best authority for stating 
that Mr. Justice Atlwim would not have 
dealt with the case, unless Mr. Justice Hol- 
land had consented to take part, and we see 
nothing slanderous in supposing that Judge 
Holland wished to have as little as possible to 
do with a disagreeable matter. We are far 
however from advocating the propriety or 
expediency of the Judge, against whom a con- 
tempt has been specially directed, disposing of 
it alone^ whenever such a course can possibly 
be avoided. On the contrary, we have all along 



inclined to the opinion that in the present case 
it was incumbent on the Court of Qneen's 
fiench, which met on the Ist of September 
last, to take notice of the letters complained of. 
If the majority of the judges had been averse 
to taking any ftteps, then, in our hamble 
opinion, it would have been better to have let 
the matter rest In the recent remarkable 
case in Nova Scotia (which we hope to be able 
to give next month), where Mr. Wallicc, & 
barrister, wrote an insulting letter to the 
Chiep Justice of the Supreme Court, the 
judgment suspending Mr. Wallace vas pro- 
nounced by the Chiep Justice himself who, 
however prefiiced his judgment with the 
words : " The judgment I am about to pro- 
nounce is to be -taken as the judgment of the 
whole Court," (Law Rep. 1 P.C. 287.) But 
while admitting that it is more beecmingj 
where an individual judge has been inguheJ, 
that he should not move in the matter alone, 
we have seen nothing to show that such a 
course is illegal, and it appears to us in some 
ins^nces (as where a judge is alone in a rural 
district) almost unavoidable. Ed. L. J.] 



THE LOWER CANADA REPORTS. 

f 

The issue of the Lower Canada BeporU has 
been suspended since December last, and it is 
stated on good authority, (though we have 
seen no official intimation of the ftct,)that it 
will not be resumed. This series of reports 
was authorized by an Act of the Provincial 
Legislature, under which a tax of $5 per an- 
num was imposed on members of the bar an<i 
various legal functionaries for its support. At 
this time no citable reports were publisheil m 
Lower Canada, and the want of them fras 
greatly felt and deplored. The tax, however, 
did not prove very popular, and has not been 
collected for several years back. Of late years 
the cost of preparing and editing the reports 
has been almost entirely defrayed out of the 
public monies, the Public Accounts showing 
that over $2,500 per annum has been paid for 
this purpose to M. Lelidvre, the late editor. 
The L. C. Reports comprise sixteen volnmes, 
and contain the valuable reports prepared 
by one of the most eminent practitioners in 
Canada, A. Robbrtsok, Esq., Q. C, one of the 
Montreal coUaborateur*, 
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AGREEING TO DISAGREE. 

In the case of WMU v Catdery at New York, 
recently, the Jury came into Court and stated 
that they <'had agreed to disagree.'' The 
Jadge refused to receive this statement and 
eent them back. This was subsequently 
made a ground of exception in the Court 
of Appeals, but Chief Justice Daties held 
that it is not error fbr the judge to refuse 
to disohai^e the jury until they have agreed 
upon their verdict : whether or not to dis- 
charge them being a matter for his discre- 
tion. It is stated that in a former case, in 
the Superior Court, the Jury told Mr. Justice 
Babboub in the morning that they had agreed 
to disagree, and consequently had separated 
during the n^ht 1 The Judge administered 
a reprimand, emphasized by a fine of $600 
each, and the suspension of the officer who 
had allowed them to separate. 



THE COURT OP REVISION AT 
MONTREAL. 

In consequence of the delay in filling up the 
vacancy occasioned by the appointment of 
Mr. Justice Badolet to the Court of Appeals, 
and the indisposition of Mr. Justice Smith, the 
sittings of the Court of Revision have now been 
suspended since December last, with the ex- 
ception of two days, when Mr. Justice Loiuy- 
OER came to town for the purpose of complete 
ing the Bench. A large number of cases have 
thus been locked up and delayed for many 
months, and the members of the bar residing 
in the country districts put to serious incon- 
venience, in making useless journeys to town 
to attend the sittings. 

EwNLY Matched. — In the cause list of one 
of the New York Courts, on May 4th, appears 
the case of (^drk v Wylie, Surely these gen- 
tlemen conduct their suit in person. 

—The Ptill MaU Oazetie says that one at 
least of the judges systematically refuses to 
add to the sentence of death, << May the Lord 
have mercy on your soul.'' 

— Our notice of the rPtirement of Mr. 
Justice ATLwnr is deferred till next month. 



LAW JOURNAL REPORTS* 
COURT OP QUEEN'S BENCH. 

* APPEAL Bn>B. 

Dee. 7, 1866. 

EASTERN TOWNSHIPS BANK (pUin- 
tiffs in the Court below). Appellants ; and 
PACAUD (hypothecary creditor opposing 
in the Court below). Respondent 

Practice— PrimUge for Cattt. 

Held, that a chirographary creditor bring- 
ing lands to sale is entitled to be collocated bj 
privilege for costs, as in an eaparte action 
without enquiie, 

HddyAiBOf that the Court of Review, in r^ 
vising a judgment homologating a report of 
distribution, cannot order a larger sum to be 
paid over to an opposant than that awarded 
to him in the original report, until he shall first 
have been collocated for said larger sum in a 
report of distribution duly published. 

This was an appeal from a judgment of Uie 
Court of Review at Montreal, on the 30th of 
November, 1864, modifying a judgment of 
the Superior Court at Shertrooke, rendered 
on the 28th of September, 1864. The judg- 
ment at Sherbrooke homologated a report of 
distribution of moneys levied on the lands of 
the defendants by the plaintifb, who had ob- 
tained judgment on a promissory note. The 
respondent, a hypothecary creditor, inscribed 
the case for review at Montreal, and the Coort 
of Review rendered a judgment to the efibct 
that the plaintiffiB had no right to be paid their 
costs of action as privileged costs of distri- 
bution. From this judgment the plaintiffs 
brought the present appeal. The principal 
grounds of appeal were as follows: — 

1. Because the judges sitting in review at 
Montreal by their judgment at one and the 
same time made and homologated a new report 
of distribution, and thereby prevented any par- 
ty desirous of so doings fh>m contesting the 
same, or any collocation therein contained. 

2. Because in and by the report of distri- 
bution oonUuned in said judgment complained 
o^ the said appellants are not allowed any 
costs whatever of suit in their action in said 
Superior Court, though said costs were neces- 
sary in order to bring the lands of defendants 
in said suit to sale, and inured to the benefit 
of all creditors. 
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3. The Coori of Review had adjudicated 
upon the rights of thixd parties not before the 
Gourty and particularly upon the claims of the 
heiiB Qregpryj who were creditors for the pur- 
chase monej of the land in question. 

For the respondent it was contended that 
the judgment of the Court of Review was in 
accordance with law, and that if it were the 
custom in the District of Sherbrooke to give 
ft chirographary creditor costs of suit, such 
custom was an abuse, and should be abolished. 
Badolkx, J. I differ from my colleagues 
in this case which raises a question of proce- 
dtire more than anything else. The respon- 
dent, a hypothecary creditor and opposant in 
the Court below, and the appellants, are the 
only parties in the record, the defendants 
having made de&ult to appear, and the heirs 
Gregory not being at any time represented in 
the case. By the original judgment, the plain- 
tifis were allowed a considerable amount of 
•coets,a8*their privileged costs of obtaining judg- 
ment and bringing the lands of the defendants 
to sale. The respondent took the case before 
the Court of Review, and there the judgment 
yrM modified, and the plaintiffs' claim for 
costs was reduced to costs subsequent to Judg- 
ment The heirs Gregory are not parUes to 
this appeal, and must therefore presumably 
be supposed to have acquiesced in the final 
judgment of the Superior Court as revised by 
(he Superior Court sitting in review. It is not 
trithin the province of this Court to raise ob- 
jections in the interest of third parties. The 
appeal is limited to the judgment in review, 
and the plaintiffs, in urging their own inte- 
rests, cannot go beyond the legality or ille- 
gality of that judgment. It is only with re- 
ference to the costs awarded to them that the 
^jpellants have any right to complain of the 
judgment. They claim the costs of an ex 
parte action, besides the costs of execution. 
But it must be remembered that they are only 
<hirographary creditors, and the practice has 
long been established in Montreal, that where 
the claim is not privileged, the costs are not 
80 against a hypothecary creditor. Ldlande 
▼. Bowley, (1 L. C. Jurist, 274.) The prac- 
tice at Quebec it appears has of late been dif- 
ferent, but I think it would have been proper 
^ let the practice continue here as it has 



been« till the Code of Procedure comes into 
force and renders the practice unif(Mrm. I 
have therefore to dissent from the judgment 
about to be rendered. 

MsREDiTB, J. This case raises two points, 
first, as to the amount of costs to be awarded 
to chirographary creditors bringing real es- 
tate to sale ; and, secondly, as to the course to 
be pursued by this Court or the Revision 
Court, in setting aside a report of distribu- 
tion. There is no doubt that as to the first 
point different opinions have obtained. The 
practice here was simply to allow the costs 
of the fiat for execution, whereas the practice 
at Quebec has been to allow also the costs of an 
exparie action. -In this case a chirographary 
creditor brought real estate to sale. This 
could not be done without first obtaining 
judgment, and in doing so a certain amount 
of costs was necessarily incurred. I think 
the costs of suit awarded in such case should 
always be confined to the costs of an eaqxtrte 
action ; for even if the action has been con- 
tested, it does not follow that, if a hypothe- 
cary creditor had sued, his claim would have 
been contested. And there is the same ground 
for not allowing the costs of an enquite, be- 
cause no enqidte would have been necessary 
for a chirographary claim. This is the rule 
laid down in the Code of Civil Procedure 
which will soon be in force, and the present 
case comes from the District of St. Francis 
where that practice has always obtained. 
Therefore we allow to the plaintiffs as chiro- 
graphary creditors bringing real estate to sale 
the costs of an exparie judgment. We come 
now to the second point, what is the course 
to be pursued by this Court when it becomes 
necessary to set aside a judgment of distribu- 
tion ? Here, I may say that our judgment 
is that which we think should have been ren- 
dered by the Court of Revision. How does 
the case stand? The respondent, Paoaud, 
was collocated for a certain amount, after- 
wards the Court of Review increased the 
amount collocated to him, but instead of or- 
dering a new report, they ordered the money 
to be paid to him at once. This is what we 
think objectionable. Surely, the plaintiff^ 
had a right to contest this award. Suppose 
they had a quiUanee in their possession. What 
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we saj is thiSi that the respondent's claim 
may be good or it may be bad, but in any 
case it should have stood before the Court a 
certain time. I say nothing here about the 
heirs Gregory. I confine my judgment to 
the two points, the plaintifib' privileged costsi 
and the money disappearing before them with- 
out their being allowed to say anythiog about 
it. We say, let the respondent's claim be col- 
located in due course of law. 

PoLBTTB, J., sat in this case, but not be- 
ing able to attend at the rendering of judg- 
ment, his opinion, concurring with the ma- 
jority, was read by the Clerk of the Court. 

Atlwin, J. I entirely concur in what has 
been stated by the Chief Justice (Meredith) 
and also in the able opinion of Hie Honor 
Mr. Justice Polette. 

Dbummond, J., also concurred. 

The judgment was recorded as follows: 
The Court... considering that the real estate, 
the proceeds of the sale of which are now be- 
fore the Court, was brought to sale at the in' 
stance, and at the costs and charges of the 
appellants, and that the said appellants were 
and are entitled to be collocated by privilege 
for their said costs, as in an exparte case with- 
out enquete, and therefore that in the judg- 
ment now appealed from, in which the appel* 
lants are not collocated for their said privi' 
leged costs, there is error ^ and seeing also 
that by the said judgment the said respon- 
dent is ordered to be paid the sum of $405.30, 
without his having been previously collocated 
for the said sum, in a report of distribution 
made and published, so as to afibvd to the 
said appellants, and other parties interested, 
an opportunity of contesting the claim of the 
said respondent for the said last mentioned 
sum of money, and that in this respect also 
the said judgment is erroneous, doth in con- 
sequence reverse the said judgment, to wit, 
the judgment rendered by the Superior Court 
sitting in review at Montreal, on the 30th of 
November, 1864 ; and this Court proceeding 
to render the judgment which the Court be- 
low should have rendered in the premises, 
doth order the record in this cause to be xe- 
mitted to the Superior Court at Sherbrooke, 
in order that a report of distribution oC the 
moneys levied in this cause may be' made and 



published in due course of law, and that such 
further proceedings may be had in the pre- 
mises as to law and justice may appertain, 
and this Court doth condemn the respondent 
to pay to the appellants their costs, as well in 
this Court as in the Court of Revision, and it is 
lastly ordered that the record be remitted to 
the Court below. 

Sanborn it Brooks^ for the Appellants. 

E. L, Pacaud, for the Respondent 



March 7, 1867 
SAMUELS, (plaintiff in the Court below,) 
Appellant; and RODIER, (defendant in 
the Court below,) Respondent. 

Lease — It\jury to premises by fire — AcHo% by 
Tenant to be rdnsiated. 

Where a fire, occurring during the lease, 
renders the premises leas^ temporarily unin- 
habitable, but does not totally destroy them, 
the tenant is entitled to hold possession, and to 
resume occupation of the premises as soon a^ 
repaired. 

A tenant, who is bound by the lease to 
make all repairs himself, is not bound to re- 
pair the premises if seriously damaged by an 
accidental fire. 

This was an appeal from a judgment of 
the Superior Court rendered by Monk^ J., on 
the 20th of September, 1865, dismissing the 
plaintifi'^s action with costs. 

The action was instituted by the plaintiff, 
under the Lessor and Lessee's Act, to compel 
the defendant to restore to the plaintiff pos- 
session of a shop and dwelling in Notre Dame 
Street, Montreal, which the plaintiff had 
leased fVom the defendant for five years from 
the 1st of May, 1861, and of which leased 
premises, the. respondent had illegally resumed 
possession more than a year before the expi- 
ration of the lease. The plaintiff also claimed 
£150 damages. 

To this action the defendant pleaded, 1. 
An offer on the part of plaintiff to give up the 
leased premises. 2. That on the night of the 
24th of February, 1865, a fire broke out in 
the interior of the building leased, causing so 
much damage that the plaintiff left it, and 
the defendant at once took possession for the 
purpose of repairing the premises. That the 
destruction of the shop and dwelling was so 
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nearly complete as to put an end to the lease, 
especially as the defendant wished to enlarge, 
improve, and rebuild) the shop and dwelling, 
80 as to receive a higher rent therefor. 3. 
That the plaintiff had not taken due care of 
the leased premises, but some time before the 
fire had negligently suffered them to be inun- 
dated with water. That the fire took place 
through the fiiult of the plaintiff, or of some 
one in his employ, and destroyed so much of 
the interior of the building as to render it un- 
tenantable. That plaintiff was a careless 
tenant, and the circumstances of the fire were 
each that the Insurance Companies refused to 
insure the premises anew if the plaintiff rr 
znained in possession. 

The action was dismissed in the Court be' 
low, Mr. Justice Monk being of opinion that 
the plaintiff had failed to establish his case, 
and particularly that he had not proved that 
the defendant took possession of the leased 
premises by force or against plaintifi's will ; 
and further, that under the circumstances the 
defendant was justified in taking possession 
of the premises. From this judgment the 
plaintiff appealed. 

Atlwin, J. I have to differ from the ma 
johty in this case. The evidence of Teulon, 
bookkeeper of Sadlier A Co., shows that in 
November preceding the fire, part of the stock 
of Sadlier & Co. was damaged by water com- 
ing from the upper story of the plaintiff's 
dwelling. Teulon went to the plaintiff's store 
and asked him to pay for the damage, but the 
plaintiff answered that he was sorry, but it 
was not in his power to offer compensation ; 
that since he had been in that shop he had 
been losing money. Teulon looked round 
his store, but did not consider that it was 
worth while taking proceedings, as the stock 
did not appear of sufficient value. The de- 
claration does not say one word about the fire. 
The plaintiff merely alleges that he had beea 
violently dispossessed of the premises, and 
claims to be put in possession. There is not 
a word about repairs being required. It is 
only by a special answer that the plaintiff al- 
leges that the fire was accidental ; that the 
defendant refused to repair the building, and 
took possession when the plaintiff temporarily 
quitted it. This special answer is a complete 



departure from pleading. It contains alle- 
gations which should have been made in the 
declaration. It should therefore have been 
set aside. No attempt has been made on the 
part of the appellant to prove in what way 
the Ore occurred. I am of opinion that even 
if the declaration had been properly drawn, 
the judgment should have been confirmed on 
the evidence. 

MoNDELET, J. I am always disposed to 
confirm when it is possible to do so, but here 
I think the reasons of appeal are sufficient 
to reverse the judgment of the Court below. 
Samuels is proved to be an honest, industrious 
man. It cannot be doubted for one moment 
that the premises became uninhabitable in^ 
consequence of the fire, and although Samuels 
bv his lease was bound to make repairs, yet 
this stipulation in the lease could not be made 
to refer to the repair of the house after a fire. 
The damages, however, will be restricted to • 
£50. 

Badolet, J. The facts of this case are as 
follows : Samuels leased the premises, a shop- 
with dwelling above, from Rodier, for five 
years. • He took possession and continueif 
his tenancy until the 27th of February, 1865. 
On the night of the 24th— 25th February, 
1865, a fire occurred in the shop^ which in- 
jured it very much, and prevented the defen- 
dant's use of it until repaired. The same fire 
extended to the dwelling above, which was 
not much injured in itself, except that the 
windows were broken, a circumstance not 
conducive to a tenant's comfort during the 
winter month of February. During his ten- 
ancy the defendant laid out $300 in improve- 
ments, and during all that time the landlord 
carefully abstained fh>m breaking the condi- 
tions of the lease which specially relieved 
him from making any repairs. On the 25th 
of February, Samuels closed the shop en- 
trances, and the stock in the shop, and the 
household furniture in the dwelling above, 
remained there until the 29th, when the 
insurance survey was held. The result of the 
survey was the payment to Samuels of his 
insurance, $1000, whilst the landlord secured 
indemnity to the extent of $600 for damages 
suffered, including of course in the estitnate 
the injured improvements effected by Samuels. 
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The landlord took poeseesioii of the premises 
for the purpose of repairing theni| and those 
repairs might have taken four or five weeks. 
He held the premises from the day ailer the 
firei and at once took precautions as a pni- 
dent man to improve his position. His insur- 
ance indemnity secured him against any pos- 
sible loss, but the opportunity was taken to 
increase his rent Samuels was to pay £100 
per annum during his lease, which wanted 
fourteen months to complete from the date 
of the fire. So on the first of March the land- 
lord leased these premises as they were to the 
neighboring booksellersi Sadlier & Co., for 
$100 additional to SamueW rent, and obliged 
Sadlier to make the repairs if Samuels should 
Require them. This being satisfiustorily set- 
tled, having received, on Uie 15Ui March, a 
protest and demand from Samuels to repair 
and give him up the premises, the landlord 
on th^ next day^ the 16th, returns the com- 
plimentary protest by another, in which he 
distinctly informs his tenant of his intention 
to retain absolute possession, and to exclude 
him altogether. 

In this state of things Samuels' action is 
brought for possession of the premises as they 
were when this adverse possession was taken, 
on the 27th of February. The plea has set 
out several facts : First, the plaintiff's oflTer to 
give up the premises to the landlord. This 
has not been proved. Second, that the pre- 
mises were so much injured by the fire that 
the defendant took possession to repair. 
Third, that the destruction of the shop and 
dwelling was so nearly complete as to put an 
end to the lease. This has not been supported 
by proof. Fourth, defendant's wish to en- 
large the premises. This is disproved by his 
own acts. Fifth, that plaintiff was a care- 
less tenant, and reference has been made to 
injury caused by water in the November pre- 
vious. But the defendant never took any 
steps to remove his tenant, and personally 
made no complaint. All the objections 
pleaded fail of being substantiated except 
one : that the defendant took possession of the 
injured premises for the purpote of repairs. 
The action is in forcible dispossession and 
ouster, and prays to recover possession of the 
premises as when they were taken by the 



landlord. The answer of the defendant is, 
yes, I did take poasession, bat I did so for 
the purpose of repairing th«n. He then ex- 
hibited his purpose and intent by at once leas- 
ing them to Sadlier, over Samuels' head, giv- 
ing Sadlier immediate possession, and a 'few 
days after notifying Samuels that be should 
not re-enter. The plaintiff replies that his 
abandonment was temporary, that the repsirt 
might be made by the defendant; that the 
defendant retained wrongful possession, there 
being fourteen months of the lease to run. 
The state of the premises was that the stoek 
in the shop wa^ much injured, the large show 
window, and doors back and front broken, 
the shelving, counter and drawers injured, 
the dwelling partially injured in the rear, psrC 
of the floor on the underude scorched, and Uie 
windows all broken ; the walls all rematned 
good, as well as the partitions and ceilings. 
This condition of premises is what the defen- 
dant calls the nearly complete destmction of 
the shop and dwelling by fire, whereby the 
lease was ended. It does seem quite clev 
that this did not constitute a destruction ab- 
solute, or an approximate destmction, or any 
but a very partial injury, which oould have 
been repaired as proved in three or £>ar 
weeks, and which the defendant by his plea 
declared it to be his intention to efiiect. it is 
true that by the lease the plaintiff was to 
make all repairs, but this clause surely did not 
extend beyond what the parties oontemplated 
at the time. They did not Contemplate the 
occui^nce of a fire, for in such case the ten- 
ant would have been bound to rebuild and re- 
instate the entire premises, if entirely de- 
stroyed. If they did not contemplate this ex- 
treme, neither did they the partial loss by fin. 
The lease shows that the parties contemplated 
the use and enjoyment of the premises dor. 
ing the period of the lease, during which oc- 
cupation and enjoyment the tenant was to 
keep them in order, and if he needed changes 
or improvements he was to make then him- 
self. It is manifest that there was no ssoh 
damage as to break the lease, and no each 
absolute abandonment as to justify the de^' 
dant's after determination to possess 9^ 

versely. 
Neither the facts nor law in this case ais 
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intricate or difficult, and the remaining pcnnts 
naj be briefly dispoeed of. Pothier, Louage, 
No. 194, says that ordinarily ''lea incendies 
arriTent par la faute des peraonnes qui de- 
ineurent dans les maisons." When a fire oo- 
cnrSy it ia "fkcilement pr^sum^ arrive par la 
fitute da locataire." This may be taken as 
true, because if a fire occurs in an occupied 
house, it can only occur by the negligence or 
wickedness of the occupants. But Pothier 
is careful to make his authority or dictum 
rest upon a presumption, a strong one certain- 
ly, but still only a presumption.// e$i facile- 
madprimmef but in. the next line he shows in 
plain language how this presumption is liable 
to be set aside : d mains quHl ne justifie que 
fimeendie est arrivi par un eaa fartuii,** The 
testimony in the case clearly establishes the 
aeddental nature of the fire. Notwithstand- 
ing the insinuations of defendant's witnesses, 
the presumption against the plaintiir has been 
clearly rebutted. 

With these explanations, the question turns 
upon the loss suffered by the tenant. His 
lease had fourteen months to run ; out of this 
must be taken the time required for repairs. 
Bay one month. What, then, are his dam- 
ages, and how does he establish them ? A 
number of the most respectable tradespeople 
in the city have given their testimony in 
Samuel's favor. They base their calculations 
of damage upon the supposed results of the 
defendant's business. They state that he 
maintained his family and kept up his estat>- 
lishment respectably ; and that £250 per an- 
num must have been required to do this. His 
insurance for stock was $1000, but the value 
may not have been fully covered. I have 
had great doubts upon this part of the case ; 
none upon the injustice of the landlord's 
conduct. Looking at the whole case, the in- 
creased rent obtained fbr the premises for the 
fourteen months to run, and the plaintiff be- 
ing kepi out of business for want of his pre- 
mises for that time, I am disposed to concur 
in reversing the judgment, and allowing the 
defendant £60 damages, with costs. 

Druxmohd, J. I think the charge made 
agpunst the plaintiff, of having lighted the 
fires of destruction in the heart of a sleeping 
city, is one of those accusations which can- 



not be too severely censured if unsupported 
by proof. Hie Ihct is that the plaintiff had 
great difficulty in saving bis own life, and his 
family had to be got out of the second story 
window. The retention of the premises by 
the defendant was just as much a forcible 
dispossession, as if while a man is away at 
the seaside with his family, some one enters 
his empty house in the city, and refuses to 
give up possession. As Mr. Justice Badgley 
has remarked, th'e action is what in England 
would be called an muter. The only difficulty 
is as to the amount of damages. I would 
have been disposed to ^ve £150, but in order 
that a judgment may be rendered in plain- 
tiff's fiivor, I concur in the judgment giving 
him £60. 

The judgment was moHvi as follows : 

Considering that by a notarial deed bearing 
date the 26th of February, 1861, the respon- 
dent leased to the appellant for five years fh>m 
1st May, 1861, to Ist May, 1866, a shop and 
dwelling house in Notre Dame Street, Mon- 
treal, in which the appellant continued to re- 
side and to carry on business as a hatter and 
furrier until the said premises were injured, 
and rendered for a time uninhabitable by a 
fire which occurred therein on the night of 
the 24th^25th of February, 1866, viz. four- 
teen months and three days before the expi- 
ration of the said lease : 

Considering that it is to be inferred fVom the 
evidence that the said fire was accidental, 
and that it is not proved that it was caused 
either by the act or neglect of the appellant, 
or of any person in his employ, or residing 
on the said premises : 

Considering that inasmuch as the said fire 
did not totally the said premises, but merely 
injured them so as to render them tempora- 
rily untenantable, the said appellant still 
continued to be in the legal possession there- 
of after the said fire, and left them after hav- 
ing carefully closed them up^ with the inten- 
tion of returning thereto and continuing his 
business therein, so soon as the respondent 
had restored them to an equally tenantable 
condition as they were in on the eve of the 
said fire, as the respondent was bound by law 
to do^ and could have done within the space 
of three weeks or thereabouts : 
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Considering that the respondent within four 
days from the occurrence of the said Gie, vie. 
OB the 1st of March, 1865, without the appel- 
lant's permission ox^ consent, illegally took 
possession of the said premises and leased 
them, with a certain store adjoining, for nine 
years from the 1st of May, 1865, to Messrs. 
Sadlier & Co., for a rent increased by $100 a 
year, although he, the respondent, admitted 
by the said lease that the appellant might 
claim the right of occupying the premises so 
leased to him as aforesaid until the Ist of 
May 1866 : 

Considering that the appellant on the 15th 
of March, 1865, duly notified the respondent 
to repair the said premises in order that he, 
the appellant, might continue his occupation 
thereof until the expiration of his lease, and 
that the said respondent informed the said 
appellant on the next following day that he 
the respondent had taken possession thereof, 
and intended thenceforth to withhold them 
from the appellant : 

Considering for all these reasons that the 
appellant was, at the time ot the institution 
of his action, entitled to be reinstated in pos- 
session of the said premises for the remainder 
of the term of his lease, that the said term 
having expired during the pendency of his 
suit, he is entitled to claim damages of and 
from the respondent for the injury by him 
sustained through the illegal withholding 
from him of the said premises by the respon- 
dent as aforesaid, and that the appellant had 
adduced sufficient evidence to enable the 
Court below to assess such damages : 

Considering therefore^ that in the judg- 
ment of the Superior Court there is error, &c. 
Judgment reverMed, and respondent con- 
demned to pay $200 damages, with costs be- 
low as of the Circuit Court, and full costs in 
this Court. 

Eose S Ritchie, for the Appellant. 

J. A» A» BelUf for the Respondent. 



March 6, 1867. 
THE QUEEN v. HENRY GRANT. 

Indictment — SigncUure. 

Heldj that it is sufficient if an indictment 
be signed by the Clerk of the Crown. 



This was a case reserved by Mr. Justice 
SUsotU on the 18th of December, 1866, while 
presiding in the Court of Queen's Bench sit- 
ting on the Crown side at St. Johns. The 
prisoner, Henry Grant, had been put on his 
trial for stealing from the person and con- 
victed. An objection was nused by hi Coun- 
sel, H, Tugaultf that the indictment could 
only be signed by the Attorney General, Soli- 
citor General, or persons duly authorized by 
them, and that the indictment in this in- 
stance was not 60 signed. 

The signatures to the indictment were as 
follows : — 
< < F. H. Marchand, " Med. Marchand, 

Clerk of the Crown." Advocate, 

Prosecuting for the Crown.'' 

T. K. Ramsay appeared for the Crown but 
was not called upon. The prisoner was un- 
represented by counsel. 

The judgment of the Court (Duval, C. J., 
Aylwin, Dbvmmond, Badolet, and MoKor 
liET JJ.) was as follows: 

''Seeing that the indictment has been 
signed by the Clerk of the Crown and it is 
therefore sufficient, it is ordered that the re- 
cord be returned and remitted to the Court oi 
Queen's Bench for the District of Iberville, to 
the intent that such further proceedings be 
there had as to law and justice may pertain 
in the premises." 



SUPERIOR COURT. 



April 12. 
Ex Parte TEMPEST, Petitioner fob Dis 

CHARGE. 

Insolvency — Purchase of goods on credit 
while hopelessly insoloent — Fraudulent pre- 
ference. 

After the appointment of an assignee in 
compulsory liquidation, the insolvent cannot 
retain for his personal expenses moneys paid 
in to the estate. 

A trader who buys goods on credit, im- 
pliedly assures the vendor, if not of the sctua! 
sufficiency of his assets to meet his liabilities, 
at least that there is a reasonable probabilitj 
of such sufficiency. While the vend:jr on 
credit takes the risk of the subsequent insol- 
vency of his debtor, he is not supposed to 
contemplate the escape, or the bankruptcy of 
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bifl debtor by reason of a state of insolvency 
actually existing at the time of the purchase. 

The Court will, in the exercise of the dis- 
cretion which the statute confers upon it, sus- 
pend the discharge of a trader who knowing 
nimself to be insolvent and unable to meet his 
liabilities, conceals the fact and purchases 
goods on CI edit, without any reasonable ex- 
pectation of being able to pay for them. 

The discharge of a trader who has granted 
a frandulent preference to a creditor, must be 
absolutely refused. 

The examination of an insolvent before the 
assignee may be used against him by a creditor 
contesting his discharge. 

MoKK J. This is an application by William 
S. Tempest, an insolvent, for his discharge 
from the Court, under a provision of the Insol. 
vent Act of 1864, which gives him the right to 
make such application in the event of the re- 
quisite proportion of his creditors not consent- 
ing to his discharge. In this case, not only 
do they not consent to it, but a number of 
them appear and contest his application, and 
they do so substantially upon three grounds. 
These are : — 

1st. That he fraudulently retained and with- 
held from the Assignee, moneys belonging to 
the estate, and especially a sum of $332. 32 ) 

2nd. That the firm of Elliott & Co. pur- 
chased goods on credit from the Messrs. 
Thomson, knowing themselves to be insolvent 
at the time, and concealing the fact from the 
vendors, with the intent to defraud them^ Mr. 
Tempest being a member of that firm at the 
time, and it being contended that he participa- 
ted in the alleged fraudulent act; and 

3rd. That the firm of Elliott & Co. had 
given a fraudulent preference to Mr. Herbert 
EUwell, by delivering to him all the negoti- 
able paper held by them at the time of their 
failure ; and also by permitting him to ap^ 
propriate, in advance, notes not then actually 
received ; and moreover,that these preferences 
had been given with Mr. Tempest's full con- 
Bent and participation. 

The questions which ari^e upon this peti- 
tion, therefore, are among, and in fact are, the 
most important which can arise in a similar 
case, and 1 may add that they are of para- 
mount importance in the perpetually recurring 
controversy between debtors and creditors, as 
^ the good faith and legality of the acts of the 



former, when insolvency is imminent. It may, 
perhaps, be unnecessary for me to remark to 
the Counsel concerned for the petitioner, and 
for the contesting parties, that the Court has 
examined this case under a deep sense of the 
responsibility which rests upon its decision, 
and wittA a due appreciation of the importance 
of this matter, as well in regard tQ the cpm- 
mercial community generally, as to the par 
ticular interests of the individuals between 
whom this contest has arisen. The record dis- 
closes with sufificient certainty and clearness 
the material facts of the case, and which are 
relied upon by the contesting creditors. Indeed^ 
I may say at once and without hesitation, that 
with the exception of one or two incidental 
points of, perhaps, minor importance, and 
upon which there is some dispute, the counsel 
differed rather as to the effect of a certain 
state of facts, not strenously controverted, than 
as to the exact nature, — the precise character 
— ofthe facts themselves. I shall proceed to 
advert to these facts and to discuss them in the 
order in which I have stated the propositions 
to which they apply. 

Upon the first pointy then, it is alleged, that 
Mr. Tempest fraudulently retained, and still 
withholds, from the assignee, the sum o^ 
$332. 32c, which he received from debtors to 
the estate. 

Now, as a matter of fact, it would appear he 
did receive a much larger sum than this, in 
the interval between the service of the writ o^ 
attachment, and the appointment ofthe assig- 
nee. But Mr. Tempest states, and it is, more- 
over, proved, that the whole of the balance, 
and perhaps a portion of the very sum in 
question, was applied to the purposes fer 
which it was remitted to the insolvents \ 
namely, to aid in retiring paper then lying in 
the banks under discount. There was also a 
small sum applied to paying insurance on the 
goods of the firm. But there is a portion of 
the sum complained of as being withheld, to 
the retention of which very grave objections 
may be urged. It is not necessary thati should 
offer any opinion as to how far those persons 
who remitted to the insolvents, after the pub- 
lication of the notice in the Gazette, have 
relieved themselves from liability by so doing. 
Their action in this respect appears to have 
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been admitted — nnctioned in &ct^— and it was, 
no doabCy done in good fluthi and in the inter- 
est of the estate. About two-thirds, bowerer, 
of the sum in question was retained by the in- 
soWents for their personal expenses. 

Now, upon this point the statute is predsey 
is free from all ambiguity. It expressly pro- 
yidesy that the i^ipotntment of an assignee in 
compulsory liquidation, vests in him all the 
estate and eflfects of the insolvent, &om ike 
date qfihe iseue of ike writj as Ailly and as 
completely as i^ at that date a voluntary 
assignment had been made \ and a voluntary 
assignment absolutely vests in the assignee to 
whom it is made, and from the moment of its 
exeotttion, all the estate and the assets of the 
insolvent, of every description. It is plain, 
therefore, that the insolvents had no right to 
receive, much less to retain and convert to 
their own use, the moneys remitted to their 
firm, after the service of the writ in compul- 
sory liquidation. With these ilACts and the law 
before me, I can have no hesitation in decid- 
ing that the petitioner, who appears to have 
taken charge of this money, and from whom a 
portion of it was obtained by his partner ffhen 
the latter required it, received it illegally, and 
that he withholds it from the assignee without 
the sancticn of law. So tu the case is clear 
enough, but the presence of thie element of 
fraud is not so raanifest-^is not so indispu- 
tably established. There does not appear to 
have been any concealment from the assignee 
of the frMit of 'the reception of the money, 
though there was apparently some reluctance 
at first, to give the details of it. The petitioner 
seems to have taken advice upon the point, 
and to have acted upon that advice. And the 
purposes for which the money was retained, 
according to the evidence adduced, are un- 
doubtedly as unobjectionable as can be con- 
ceived compatibly with the retention of the 
property of others. Upon this point, there- 
fore, the Court is of opinion that the money 
was ill^ally retained, but I do not consider 
it to be proved that it was so retained fraudu- 
lently. And if this were the only point sub- 
nutted to me, I should probably grant the dir 
chai^ but I would suspend it until the 
money was refunded to the assignee. 
The second point is one of the most vital 



importaQoe to the commeroial commniuty; 
but as I have no precedent, and indeed no 
previous expression of judicial 0|Hnion to 
Suide me, I feel some hesitation in deciding it; 
and obviously the question is one of oonnte- 
able difitculty. I have the advantage, however, 
of a precise detail, a clear description of the 
fiicts, chiefly from the Petitioner's own lips, 
and I am, therefore, not »mbarrased by contro- 
verted matters of &ct, which seldom permit 
the judgment of a court to rest purely and 
exclusively upon principle. 

The circumstances are as follows : In the 
Spring of 1864, the firm of Elliott & Co., tra- 
ding at Montreal, was composed of Mr. Elliott 
and of the Petitioner. At some time previous to 
that date, a Mr. Rudiger had also been a part- 
ner in the firm, and daring their connection 
with him and up to April 1864, there seems to 
have been great carelessness, er, at all events, 
little method in the way their accounts w<re 
kept. At that time, however, as it would af^ 
pear, in contemplation of an arrangement with 
Mr. Ellwell, and of which I shall hitve occa- 
sion to speak hereafter, a trial balance of 
their books was made, by which it ai^)eared 
that their assets were deficient above $20,000, 
and there was then a large indebtedness to 
the Messrs. Shaw, in England, which did not 
appear in their books. There were, moreover, 
other matters which do not clearly appear, 
and consequently, by reason of the (acts just 
mentioned, Mr. Tempest says '' Our position 
'' would have appeared much worse than it 
''does by the balance sheet." In fact, he 
states that "by adding to the deficiency exhib- 
'' ited by that sheet, the amount due C. k J. 
'' Shaw, we should appear to be, and were 
<< $50,000 short Our liabilities were then 
''about $113,000, our assets, after deduction 
"of our own accounts, were about $62,000.'' 
In April 1864, then, the firm of EllioU k 
Co. were in a tftate of absolute and to all ap- 
pearance hopeless insolvency. It is true that 
the debt due the Shaws was not being press* 
ed, and they had reason to believe that the 
payment of this liability would not be harshly, 
or speedily enforced, and they secured not only 
the indulgence, but to some extent,^the assist- 
ance of Mr. El well, who was then a consider- 
able creditor. This double object was attained 
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bj taking Ur. ^well into their office as a 
clerk, upon a saJary of $1,000 per annum, and 
bj *^*^*"g him a promise that he should re* 
tain all their negotiable paper as collateral se- 
curity for his debt. But these arrangements did 
not ^iffiiniah their liabilities, nor do they ap- 
pear to have been at any time so advantageous, 
or ao dedsiTe, as to secure them {any definite 
temporary immunity from pressure. 

Doling the Summer and Autumn of 1864f 
the position of the firm does not seem to have 
materially changed, for by the trial balance 
sheet of the Slst Dec., 1864, they still appear 
to have been above $50,000 deficient, taking 
the Shaw debt into account And here it is to 
be remarked, that the partners were kept 
thoroughly informed of the state of their affieurs 
by monthly balance sheets, made with more or 
less regularity. These balance sheets appear 
to have varied but little in their results. About 
the month of March 1866, news came from 
England that Mr. Shaw was dead, and that 
the orders of the firm for Spring goods would 
not be filled. Upon the receipt of this intelli 
genoe, the firm decided to stop payment, and 
^^lear to have announced that decision to their 
creditorB about the 18th of that month. A 
balance sheet was subsequently made, bring. 
ing down the balance to the Slst March, 1865, 
and aa that was based upon the actual taking of 
stock of the efi&cts of the firm, its results may 
be suppoeed to approach nearly to accuracy, 
and to exhibit pretty clearly the real state of 
their afifiurs. By the sheet prepared under the 
circumstances to which I have just adverted, 
it was shown that the actual deficiency 
amounted to the enormous sum of $79,990. 67, 
or about $25,000 advance upon the lessor 
deficiency exhibited by the balance sheet of 
December 1^64. The explanations which the 
Petitioner has attempted to give of this sud- 
den and disastrous diminution of assets are 
unsatieftctory — ^in ikct, they leave the n^atter 
«nexplained. It may be said, however, and 
indeed it afpean so to me, that this rapid 
change fiir the worse in the assets of the firm 
was more apparent than real — that it was 
caused by, or resulted from, the ftct, that in 
loTBier balance sheets, the balance of their mer- 
^hsadisf account was in a great measure, if 
r, fictitious, from the irregular entries 



with which it was overlaid and for which it is 
remarkable. Besides, the bad and doubtftd 
debts seem to have been assumed as worth 
par. These circumstances combined would 
seem to afford an approximate explanation of 
the discrepancy, if I may so term it j while at 
the same time^ they render more assured and 
more conspicuous the entire and irremediable 
insolvency of the firm during the year prece. 
ding the crash. Notwithstanding this state of 
affairs, of which they could not have been 
ignorant, during all this period Elliott & Co. 
continued their business in the usual way. 
They bought and sold on credit, and late in 
the year 1864, they made large purchases 
from Thomsons A Co., on long terms of credit 
and which had not matured when they stop- 
ped payment Mr. Elliott states that when he 
made these purchases, the credit of the firm 
was excellent ; that he gave the vendors no 
intimation of the actual state of their affiurs, 
and that Mr. Tempest was consulted by him 
in every case before making the purchase§ in 
question. 

. These are the circumstances under which I 
am called upon to apply the terms of the 
clause of the Insolvent Act, which provides 
that a trader who purchases goods on cre- 
dit, knowing himself to be unable to meet 
his engagements, and concealing the ftct from 
the person thereby becoming his creditor, and 
who shall not afterwards have paid the debt, 
shall be guilty of fraud. Now it would be idle 
to deny that some of the elements of fraud 
oontemplated by this clause, and which it re- 
gards as essential, are present in these pur- 
chases from the Thomsons. It is clear, it is 
in fact beyond controversy, that, knowing 
themselves to be unable to meet their liabili- 
ties, they purchased goods on credit, conoeal- 
ing from the vendors the foctof such inability, 
and they have not paid for the goods so pur- 
chased. But the question which creates the 
difiioalty in my mind is this ; had Elliott k Co. 
at the time the intention of defrauding the 
Thomsons? 

In answer to this enquiry, it may be stated 
at once, that there is no proof in the record 
that when they made these purchases they en- 
tertained the deliberate intention of not pay- 
ing for them *, anl I do not feel justified in 
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saying — I cannot say, as a matter of fact, that 
the impression produced on my mind by a pe- 
rusal and a careful consideration of the testi- 
mony adduced is that they had such an inten- 
tion. The fact appears to be that they went on 
with their trade without considering the ques- 
tion how far their actions were likely to result 
in loss or injury to others, and that, with the 
knowledge that their affairs were in a ruinous 
condition — ^in &ct rotten to the c6re, and that 
their commercial existence hung by the merest 
thread, they continued incurring liabilities 
under cover of a seeming-a delusiyeprosperity, 
which they themselves well knew to be utterly 
groundless. It is with great pain that I con- 
sider myself bound to speak in these terms 
of this case — but I do so conoeiving it to be 
my duty, and believing also that an explicit 
and decided expression of the views of the 
Court upon this mode of doing business — this 
species of conduct, must in the end be benefi- 
cial. Th^e can be no evasion, no softening 
down by mitigating presumptions, m the adju- 
dication of this cause. The facts are before me, 
they are clear and the law is peremptory, and in 
view of both, the Court is of opinion, that he 
who buys goods on credit impliedly assures the 
vendor, if not of the actual sufficiency of his 
assets to meet his liabilities, at least that there 
is a reasonable probability of such^Rufficiency ; 
and further, that while the vendor on credit 
takes the risk of the subsequent insolvency of 
his debtor, he is not supposed to contemplate 
the escape, or the bankruptcy of his debtor by 
reason of a state of insolvency actually existing 
at the time of the purchase ; that he who 
knowing the utter insufficiency of his assets 
and the impossibility of payment, except from 
the spoliation of others, — he who in fact incurs 
liabilities of the description of those under 
consideration, perpetrates a great wrong in the 
eye of the law. There may not in such a case 
be an actual, a palpable intention to defraud 
any particular individual, but there is so reck- 
less a disregard of the rights of those persons 
generally with whom he deals, as to render a 
man who so acts deserving of severe reproba- 
tion, and so far as a matter of fact establish- 
ed by the evidence of record, I find the peti- 
tioner amenable to censure. Even to this ex- 
tent, it is not without regret, the Court ex- 



presses this opinion of the petitioner's condact ; 
and in doing so, I may add that 1 should hesi- 
tate to adjudge, upon the evidence before me, 
that in the purchases in question^ there was an 
intent to defraud the Messrs. Thomson : I in- 
cline rather to the belief that there was no 
such deliberate intention. But even so, I en- 
tertain so strong an opinion of the improprie- 
ty of the petitioner's conduct in this respect, 
and also of the disastrous consequences to 
honest traders of the power of conducting 
business in this manner with impunity, that 
if this were the only point in issue between 
the parties, the Court, in the exercise of the 
discretion which the statute confers upon it, 
would mark its reprobation of such conduct 
by suspending the petitioner's discharge for 
such period of time as would appear to be an 
adequate vindication of honesty and of fair 
dealing. 

But the third objection urged in the terms 
of the Act ligainst the application of the peti- 
tioner, seems to preclude the exercise of any 
discretionary power on my part to relieve him 
finally from ^is liabilities. He is charged 
with having granted or concurred in grant- 
ing, a fraudulent preference to Mr. Elwell, of 
whom I have already spoken : That he did 
so both by handing him over the negotiable 
paper of the firm in contemplation of insol- 
vency, and by conspiring with him (Mr. El- 
well) to enable him to get poesession of other 
negotiable paper which was expected, but not 
actually received, at the time the creditors of 
the firm were called together. The circam- 
stances under which the transactions with Hr. 
Elwell took place are of a very peculiar and 
exceptional character, and require some des- 
cription in order that my view of their effect 
may be fully understood. 

About the time of the trial balance of April 
1864, Mr. Elwell, as before stated, entered 
into^he employ of the firm of Elliott & Co.^ 
and was made acquainted at the time with the 
unfavorable result shown by that balance, as 
well as with the additional debt due the Shaws. 
On the 21st April, 1865, the day of the 
meeting of creditors previously called, a 
large number of notes, comprising the entire 
amount of Bills receivable then held by the 
I firm of Elliott & Co., were stated to be is the 
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hands of Mr. Elwell, as collateral security 
for his debt. In the words of Mr. Tempeet him- 
self " all the notes which did not appear by 
'* the Bill book to have been disposed of are in 
'^ the hands of Mr. Elwell," except those given 
to certain firms whom he names. The circum- 
stances under which Mr. Elwell acquired 
these notes cannot be more clearly described 
than in the language of the petitioner himself. 
He says : — 

" Being asked who gave the said notes to 
Mr. £lwell| I say that he has always received 
them for the last nine or ten months. What 
I mean is, that whenever they came into our 
office, they were taken charge of by him in 
the ordinary course. This has been the 
r^nlar practice in our office for the last 9 or 
10 months, and all the notes appearing by the 
Bill-book to have been received by us during 
that time have followed that course. It com- 
menced on the 3rd May, 1864, since which 
time he kept our bill-book and cash-book, and 
superintended the keeping of all our other 
books. We gave him a salary of $1 000 a year. 
It was his particular business to receive, take 
care o^ and enter all cash and bills received, 
and to see that the othep books were kept pro- 
perly. Nearly all the entries in the bill-book 
MDceMay 3rd, 1864^ are in his handwriting, 
and also a great number of entries in the cash 
book during the same period. Since the 
1st [September last, all the entries in the 
cash book are by him. The entries in our 
discount-book since May, 1864, are also 
nearly all made by him. The notes which ap- 
pear in the statement A, as being held by him 
as collateral, were received by him in the same 
manner as all other notes received mour busi- 
ness since 3rd May, 1864. I «wear that I deli- 
vered to Mr. Elwell with my own hand, as col- 
lateral security for the said debt of $14,328.76, 
the notes mentioned in this statement A, as 
being held by him as collateral. 

Q. Which of the two statements that you 
have just made, respecting the reception by 
Mr. EUwell of the said collateral notes, is the 
true one ? 

A» I swear they are both perfectly correct. 
A few days before we suspended payment, he 
brought these notes to me in a bundle, which 
I perfectly understood contained all the notes 



in the premises, and asked me if I had a large 
envelope. I took them from him, passed them 
into a large envelope, sealed it up^ wrote his 
name on it, and handed it back to him. I 
cannot state the exact date on which this took 
place, but it must have been either on or after 
the 20th April last, as I perceive by the bill- 
book, that the entries of the said notes in the 
bill-book are made in his own handwriting 
down to the 20th April inclusive. There was 
a meeting of our creditors held at our office on 
the 21 St (or thereabouts) of April last, at 
which meeting there was a discussion about 
these notes given to Elwell. The writ of at- 
tachment was served the next day. I swear 
that the notes in question were handed over 
to Mr. Elwell before the day of the meeting 
of creditors. Mr. Elwell was perfectly aware 
that we had called a meeting of our creditors 
for the following day. In fact he knew as 
much about our business as we did ourselves. 
To the best of my knowledge and belief the 
said notes were placed by me in the said en^ 
velope as already stated. I think our firm 
stopped payment about the 18th March last.'' 

Tf confirmation of this statement made by 
Mr. Tempest himself were necessary, it is fur- 
nished by Mr. Elwell. He declares that he 
knew during the whole of 1864 that the 
firm were over $40,000 worse than nothing, 
and that he was perfectly aware of the stop, 
page, and of the meeting of creditors that had 
been called in consequence. 

The debt for which the collateral security 
was given amounted to about $14,000, besides 
endorsements which Mr. Elwell had given for 
the accommodation of the firm, and the great- 
er portion of this debt had accrued previous to 
July, 1864, Mr. Elwell, having as he expressed 
it, been advancing to them for some years 
before he entered their employ. 

It would appear, therefore, from the state- 
ment of the parties to the transaction, that 
Mr. Elwell received from the petitioner on the 
eve of the meeting of creditors a large amount 
of negotiable paper belonging to Elliott & Co.,. 
and endorsed by them as collateral security of 
a pre-existing debt; that when he received it, 
he, Elwell, knew that the firm was insolvent,, 
and that he would therefore obtain an ad van. 
tage at the expense of the other creditors ; and,. 
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fioally, that it was so given to bim by the pe- 
titioner himself with that intention. These 
facts would bring the petitioner strictly within 
the provisions of the Insolvent Act, §8, par. 1 
and 4. But it is contended on his behalf that 
they may be sustained by other circumstances 
which gave Mr. Elwell a valid title to that ne- 
gotiable paper before it was handed to him on 
the 20th April, or at all events, a lien upon 
it He alleges that by the terms of his agree- 
ment with Elliott k Co., in April, 1864, he 
was to enter their employ, keep or superintend 
their books — receive their n^j^tiable paper 
and the like, with a salary of $1000 per annum 
and that he was to retain and hold all such 
negotiable paper as security for his advances 
to them, as well in the future as those pre- 
viously made which were considerable ; and 
that in fact the negotiable paper was received 
and was held by him from the time at which 
it was received as such security. 

This pretension may be considered from 
two points of view, namely, as to its legality, 
and then in regard to its truth. If the agree- 
ment were proved and had been carried out 
by the reception by Mr. Elwell, on his own ac- 
count, of all the negotiable paper of the firm, 
it is probable that the agreement would have 
been regarded as a fraud upon the creditors of 
the firm, in view of the knowledge of Mr. El- 
well of the insolvency of Elliott k Co., and of 
the fact of his debt being pre^xistent, to say 
nothing of the secrecy of the transaction 
which was calculated to mislead, in fact to de- 
<^ive third parties, and to lead them into er- 
ror as to the position and resources of Elliott 
k Co. But in point of fact, it is not proved 
that such an agreement, if made, nas ever 
<$arried into efiect It is true that Mr. Elwell 
became the clerk of Elliott k Co., and that 
their negotiable paper passed through his 
hands; but there is no proof that he ever 
held it as pledgee until it was delivered to him 
on the 20th April, 1865, by the petitioner. 
Previous to that day he took care of it, had it 
in his charge ; namely, in the oflice of the 
firm and in their safe, and in a box, in which, 
though he claimed it as his, he also kept small 
change, checks and other matters belonging 
to the firm ; while he thus had the custody of 
this negotiable paper, the firm used it, dis- 



counted part of it, and pledged pan of it to 
Hose, Hagar and others, as appears by the 
Bill-Book, kept by Mr. Elwell, and by thede- 
position of the petitioner. In fkct, so fiv as 
can be discovered or ascertained from the re- 
cord, Mr. Elwell exercised no right <^ owner- 
ship over any part of this negotiable paper, 
till it had been personally placed in his huds 
by Mr. Tempest the day before the meeting 
of creditors. This distinction is indicated by 
Mr. Tempest himself m the extract from his 
examination already read, in which the recep- 
tion of the paper as a clerk, and the delivery 
of it to him as collateral security, are apoken 
of as independent occurrences. 

Under these circumstances, the Court is 
clearly of opinion that the possession of Mr. 
Elwell previous to the 20th of April was that 
of a clerk merely; without any legal ri^t of 
lien or other right in the negotiable paper in 
his custody, as it is above established in evi- 
dence } and that he became possessed of it as 
security for his claim only when it was handed 
to him on the 20th of April by the petitioner. 
And I an^ further of opinion, that the peti- 
tioner by so delivering it to him, gave him a 
fraudulent preference within the meaning and 
intent of the Act. 

There is, moreover, another circumstance 
somewhat extraordinary connected with this 
charge of fraudulent preference, and which 
cannot be passed over without notioe. In a 
species of blotter purporting to contain a list 
of good debts due to the firm, the amount of 
those debts was entered as being $7,277.67, 
while in the statement submitted at the meet- 
ing of the creditors they are entered as 
amounting only to $1,602.05, the deficiency 
being $5,676.62. This discrepancy is ac- 
counted for by Mr. Elwell fn the fbUowing 
manner. He says: ''I am aware that in state- 
ment A, I am charged as having received as 
collaterals over $9000 of bills receivable, bat 
in this sum was included about $2,000 which 
I had not received, but which were to be given 
to me by the defendants when they came. In 
statement A, therefore, ths entry is made as 
if the bills had been actually received and 
delivered to me. The accounts were rendered, 
and the debtors were requested to send down 
notes fbr the amount, and I had an under- 
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itftnding with the defendanta that when thej 
eame^ they were to he given to me. It is that 
arrangement which creates the discrepancy 
between the total amount of good debts as 
shown by statement A. That discrepancy 
amounts to $5,675.62 currency,of which notes 
to the amount of $3,600 were received and are 
in the bill book, and the remainder are what 
I was intended to receive. Mr. Tempest, one 
of the defendants, was aware of all this ; Mr. 
Elliott took very liUle interest in it." So that 
if this statement be correct, not only the 
amount of notes actually on hand, but those 
that were expected to arrive, were to be given 
to Mr. Elwell ; and to conceal this arrangement 
ftom the creditors, these expected notes were 
entered in the statement submitted to the cre- 
ditors as if they had been actually received, 
and a corresponding amount deducted from 
the good debts. This circumstance, though 
^^Mirently of minor importancjje, should not 
be overlooked in the consideration of this 



The petitioner seeks to throw the respon- 
Bibility of this most reprehensible exhibition 
of accounts upon Mr. Elwell. He states that 
the account A, in which it occurs, was made 
out under the direction and personal superin- 
tendence of Mr. Elwell, and that he himself 
did not see it till it was in the hands of the 
creditors i fact, that it wai not finished 
when they assembled, and that it was submit- 
ted and read without his having an opportu- 
nity of making himself acquainted with its 
contents. He himself has given evidence 
upon this point, and his statement that he had 
not seen the account A, before it was shown to 
the creditors is corroborated by Mr. Elwell 
and Mr. Douglas, the bookkeeper. But the 
material question for my consideration is not 
whether he agreed to the statement A, but 
whether Be agreed to the expected notes being 
taken to account by Mr. Elwell as if they had 
been received; and upon this point the evi- 
dence appears to bear strongly against the 
petitioner. Mr. Elwell distinctly states that 
although the petitioner did not agree to the 
entiy in the form in which it was made, yet 
he knew all about the transaction itself; and 
although it was attempted to put the construc- 
tion upon this statement that it was made as 



applicable to the arrangement generally with 
Mr. Elwell, and not to this particular transac- 
tion, yet the declaration of Mr. Elwell him- 
self making the distinction between Mr. Tem- 
pest's knowledge of the entry, and his know- 
ledge of the fact, combined with the state- 
ment of Mr. Elliott's comparative ignorance 
of it, appears to negative this construction. 
It is, moreover, scarcely credible that Mr. 
Tempest, who was the office man of the firm, 
should not know whether his good debts 
amounted to $1,500 or to $7,000 — and whe- 
ther Mr. Elwell held notes to the amount of 
$7,000 or $9,000 as collateral security. Upon 
the whole, and after a careful consideration of 
the testimony adduced on this point, I incline 
to the belief of Mr. Tempest's knowledge of 
the transaction as embodied in the report sub- 
mitted to the creditors, and I find it extremely 
difficult to bring myself to the conclusion that 
he was ignorant of it. 

There were one or two incidental points 
raised by counsel at the argument which may 
as well be disposed of, and which require but 
few remarks and no discussion. It was ob- 
jected that the state of the affairs of the insol- 
vents as submitted by their books, and the 
manner in which these books were kept, and 
the entries made in them, could not be refer- 
red to by the contestants, because it was not 
expressly alleged in the contestation that the 
books of Elliott & Go. were irregularly or er- 
roniously kept. If, indeed, these matters had 
been referred to and made the subject of dis- 
cussion, as constituting a special and substan- 
tial ground of objection to the discharge — I 
should not have bestowed upon them any at- 
tention, unless they bad been set forth by ex- 
press allegation. But under the contestation 
and the issue joined, they are admissible in 
evidence to show that the firm of Elliott & Go. 
were insolvent long before they stopped pay- 
ment, and that, moreover, they were aware of 
the foot. 

- It was also objected that the examination of 
the petitioner could not be made use of as 
evidence against him on this contestation, but 
I am clearly of opinion that such a preten- 
sion is wholly untenable. 

In conclusion, I have only to add, that 
after a very carefhl consideration of the law 



284 



LOWER CANADA LAW JOURNAL. 



[Jane, 1867. 



and all the facts of this case, I am, with much 
reluctance, forced to the conclusion that this 
application must be refused, and it is rejected 
accordingly. 

A. <k W. Bobertsmi, for the petitioner. 

J, J. C. Abbott, Q. C, for the creditors con- 
testing. 



April 12. 

Ex PARTE WATT, PeTITIOVXR for D18- 

GHARQI. 

Insolvency — Cfroundsfor refusing discharge- 

Discharge of a debtor under the Insolvent 
Act refusefi, where it was proved that he 
had granted fraudulent preferences, and had 
trad^ extensively without capital, though 
without the intention of committing fraud. 

Monk, J. This is also an application for 
discharge by an Insolvent, and my remarks 
in the preceding case will apply in great 
measure to this. In June, 1864, the petiti. 
oner, Mr. Watt, purchased from Cuvillier 
& Co. $13,000 worth of wheat for cash. The 
purchase was made through Mr. Heward, 
broker, and bought and sold notes were ex- 
changed. The sale was for cash, but when 
Mr. Heward called on Mr. Walt for the money, 
the latter said he could not pay just then. 
Mr. Heward then went to Mr. Cuvillier who 
directed him to get Mr. Watt to give his 
cheque payable on the Monday following, 
and he would not present the cheque before 
mid-day. Mr. Watt accordingly gave his 
cheque payable at the Bank of Montreal; 
but Mr. Cuvillier presented the cheque an 
an hour before noon, and there were no funds 
to meet it. Mr. Watt then found himself 
obliged to suspend payment, after an unsuc- 
<se8Bful attempt to obtain accomn^odation from 
the Bank of Montreal. It shows the position 
in which Mr. Wdtt was at the time, that the 
simple fact of presenting the cheque an hour 
too soon obliged him to suspend. He was 
<»rrying on business without any capital, in 
fact, a gambler, not in a bad sense, but as one 
trying to make money without any capital. I 
have no doubt that Mr. Watt intended to pay 
for the wheat when he bought it, and he is not 
io be charged with fraud. But such was the 
«tate of his affairs that the least thing was 



sufficient to stop him. His traosacUonB were 
enormous. I think it the duty of the Court to 
express disapprobation of such a reckless style 
of business, supported by accommodation ob- 
tained from the banks, and carried on without 
any capital. Mr. Watt failed for $287,000, 
and his assets do not appear to amount to 
anything at all. If there was nothing else in 
the case, I would have suspended Mr. Watt's 
discharge for a time, for the purpose of mark- 
ing the opinion of the Court on such a reckless 
style of doing business. But there are three 
grounds alleged in opposition to his discharge. 
1st That he traded extensively, knowing that 
he had no means. 2nd. That he gave frau- 
dulent preferences. 3d. That he prevaricated 
in his statements. There does not appear to 
be any ground for charging him with preva- 
rication. As to fraudulent preferences, this 
is a thing which there are no means of effec- 
tually guarding against. Mr. Watt is charged 
with' having paid $9,500 by fraudulent pre- 
ference about the time of his failure. He says 
that in one case he only paid over the pro- 
ceeds of grain just purchased, but of this there 
is no proof; and in another instance that he 
merely returned goods which remained intact, 
on which the vendor had a lien, and that he 
consulted Mr. Janes, who was his creditor to 
the amount of $50,000, and also his assignee, 
on the propriety of doing so, and obtained his 
sanction. But the fact of Mr. Janes being a 
creditor to the amount of $50,000, and assig- 
nee, did not qualify him to give an opinion. 
Under the circumstances, the Court cannot 
sanction these payments. I do not say that 
Mr. Watt intended to commit any fraud ; on 
the contrary, I believe he did not. -But tak- 
ing into consideration the very reckless way 
in which he was doing business, and the fact 
of these payments made at the time he was 
about to call his creditors together, I feel 
bound to refuse his discharge. At the same 
Ume, I hope that the creditors will come to 
some understanding, and themselves consent 
to give Mr. Watt his discharge. 

Torrance is MorriSy for the Petitioner. 

Cartier, PominmlU S BStoumagj for Cuvil- 
lier & Co., contesting. 
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THE BAR OF LOWER CANADA. 

SXCTION OF THX DISTRICT OF MONTREAL. 

Annual Report of the Council. 

The Council of this Section of the Bar have 
to report that the amendments to the Act of 
Incorporation and to the By-Laws, which were 
suggested and carried through hy this Section 
during the past year, have prored highly ad- 
vantageous to the interests of the Bar and to 
the community generally. More eflSciency has 
been given to the Councils in maintaining the 
discipline of the members — ^the duties and 
powers of the Sections and of the General 
Council have been more clearly defined — and 
the standard of qualification in Candidates for 
admission to study and to practice has been 
raised — while the funds of the Corporation 
have been increased by a higher rate of fees on 
admissions. It is impossible to point out at 
this time all the good effects of these amend- 
ments. They will be more apparent after they 
have been a few years in operation. 

The Council have been enabled to 
grant to the Library Committee during the 
year the sum of $350 for the purchase of 
books. In their report they say, that " by 
*' means of the appropriation of $360 during 
" the past year, in addition to votes in the two 
" previous years of $500, making in the ag. 
'^gregate $850, the Committee have been en- 
'* abled to add many valuable works to the Li- 
" brary. A list of them is to be found in the 
^'Library Room. The cash now in hand is 
"$205, but orders have been issued for new 
"books which will more than exhaust this 
" sum. The details of the application of the 
" rest will be seen in the annexed statement 
"of account. A book has been opened for the 
"entry of suggestions as to the works which 
" it is desirable to purchase, and the Commit- 
" tee trust that the means at the command of 
" the Council may in futyre allow of a regular 
"and ample vote^sufiicient to maintain and 
"enlarge so important an adjunct of the 
"Bar." 

The treasurer's report is given below, and 
compares favourably with former years ; the 
receipts of this year being $2,636 91, against 
$2,290 46 for last year, while the expenditure 
this year amounts to $1,826 08, against $1, 



422 56 last year. The Council regret, how- 
ever, to say that the arrears of Bar subscrip- 
tions amount in all to at least $1,600. Some 
of the members in a^Tear belong to this Dis- 
trict, but most of them reside in the other 
Districts included in this Section, and com- 
plain of being taxed so heavily for advantages 
in which they participate so little. As a re- 
medy for this, the Council respectfully recom- 
mend that the Act of Incorporation be so 
amended that, for the future, the subscriptions 
of members of this Section residing without 
the limits of this District be reduced to $2 per 
annum } and further, that no Member of the 
Bar be permitted to practice unless he has 
paid his subscription. This -would increase 
the revenue of the Section, while the burden 
of supporting the expense of the Bar would no 
longer be thrown, as it is now, on the few. 

The change which has been introduced into 
the mode of admitting candidates to practice 
and to study has been found satisfactory. A 
list of works has been prepared by the Com- 
mittees, which indicates to the candidate what 
he is expected to read during his studentship. 
This has been printed and circulated. The 
number of candidates admitted to practice 
during the past year is 28, and to study 30. 
This is a decrease on former years, as will ap- 
pear by the following figures : 

AdmlMion to To 
PnotJoo Stttdj 

For the year ending April 30, 1864. 41 53 

1865.34 49 

1866. 55.... 29 

1867. 28.... 30 

In matters of discipline there lias been only 
one complaint, which has been carried on to 
judgment, and in that case the defendants 
were censured by the Batonnier. There were 
two complaints presented against Members of 
the Bar, in which the Council did not think 
that there were sufficient grounds for proceed- 
ing, and two others on which proceedings 
were commenced but discontinued for want of 
proof. 

AH which is submitted. 

A. Robertson, 

Batonnier 

H. L. Snowdox, 

Stcrctary 
MoiTTRXAL, 1st May, 1867. 
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BBOUOHAH'S ADVICE TO UACAULAY. 



The following letter, vrilteD by Lord 
BaouoaiH to the father of the late Lord bU- 



CADi^r, contaiot raloaUe raggeatioiu for 
youDg men who hare ielecled the Bar fin 
their profeaeion. 

" Neircaatle, March 10, 1BI3. 

" Mr DKAK Frikss, — MjpriiKupal object in 
wriliog to yon to-day ie to offer yon aome nig- 
geetiona, in cooBeqaence of aome conTcmtioa 
I have juHt had with JjotA Orey, who hai 
apoken of your wo (at Cain bridge) in temucd' 
the highest praise. He takes his acconut ima 
his son ; but from all I know, and hate leanl 
in other quarters, [ doubt not that hia jndg' 
meat is well formed. Now you, of conrae, dea- 
tine him for the Bar ; and asaumiog thatthi^ 
and the public objecu incidental to it, are in 
his views, I would Ihin iDipresa apon yon (and 
through you upon him) a truth or two wMeli 
experience has made me aware of, and which 
1 would hare given a great deal to have been 
aoqu^nled with earlier in life from the eipf- 
rience of others. 

" First, that the foundation of all ezoellencc 
is to be laid in early appUcatioa to geooal 
knowledge is clear ; that he is already aware 
of; and equally so it is <of which he may not 
be so well aware) that profesaianal emiDence 
can only be attained by entering betimea into 
the lowest drudgery, ' the most repnlsin 
labors ol the Protession ; erea a year in an 
atUmey's office as the law is now practised 1 
should not hold too severe a task, or too higb 
a price to pay, for the benefit it mnat sorely 
lead to ; but at all events the life of a spscial 
pleader, I am quite convinced, is Ihe thing 
before being called to the Bar. A young man, 
whose mind baa once been well imbued with 
general learning, and has acquired classical 
propenaitieH, will never sink into a mere 
drudge. He will alwaya aavehimselfharmlMS 
from the dull atmosphere he must lire and 
work in, and the eoooer he will emerge &oin 
il, and arrive at eminence. Bn( what I with 
to inculcate especially, with a view to the 
great talent for public speaking which your 
son hapiHly possesses, is, that he should cnl- 
tivate that talent in, die only way in which it 
can reach the height of the art; and I with U> 
turn hia attention to two points. I speak on 
this subject with the authority both of eipe 
rience and observation. I hav« mads il vny 
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nnieh my tttady in theory; have written a 
greai deal upon it which may nerer see the 
light and something which has been pabliahed; 
have meditated much and conversed much on 
it with fiunooa men ; have had some little 
practical experience in it, but have prepared 
fixr maoK more than I ever tried, by a variety 
of laborious methods — reading, writing, much 
translation, composing in foreign languages, 
Ac ; and I have lived in times when there were 
great orators among us } therefore I reckon 
my opinion worth listening to^ and the rather 
because I have the utmost confidence in it my- 
self and should have saved a world of trouble 
and much time had I started with a convic- 
tion of its truth. 

"1. The first point is this, — the beginning 
of the art is to^ acquire a habit of easy 
speaking ; and in whatever way this can be 
had, (which individual inclination or accident 
will generally direct, and may safely be allow- 
ed to do so,) it must be had. Now, I differ 
from all other doctors of rhetoric in this — I 
say, let him first of all learn to speak easily 
and fluently, as well and as sensibly as ^he 
can, no doubt, but at any rate let him learn to 
speak. This is to eloquence, or good public 
speaking, what the being able to talk in a 
child is to correct grammatical speech. It is 
the requisite foundation, and on it you must 
build. Moreover, it can only be acquired 
young I therefore, let it by all means, and at 
any sacrifice, begotten hold of forthwith. But 
in acquiring it every sort of slovenly error 
wUl idso be acquired. It must be got by a 
habit of easy writing, (which, as Wyndham 
said, proved hard reading) — by a custom of 
talking much in company — ^by speaking in 
debating societies, with little attention to rule, 
and more love of saying something at any 
rate than of saying anything well. I can even 
•appoae that more attention is paid to the 
matter in such discussions than to the man- 
ner of saying it ; yet still to say it easily, 
ad Writum, to be able to say what you choose, 
and what yon have to say, this is the first re- 
quisite, to acquire which everything else must 
lor the present be sacrificed. 

'' 2. The next step is the grand one — to oon- 
veii this style of easy speaking into chaste 
eloquence. And here there is but one rule. 



I do earnestly entreat your son to set daily and 
nightly before him the Greek models. First of 
all he may look to the best modem speeches, 
(as he probably has already ) ; Burke's best 
compositions, as the 'Thoughts on the Cause 
of the present Discontents ;' speech ' On th& 
American Conciliation,' and ' On the Nabob 
of Aroot's Debt ;' Fox's * Speech on the West- 
minster Scrutiny,' (the first part of which he 
should pore over till he has it by heart) ; < On 
the Russian Armament,' and ' On the War,' 
1803, with one or twoof Wyndham'e best, and 
very few, or rather none, of Sheridan's. But 
he must by no meana stop here. If he woul^ 
be a great orator, he must go at once to the 
fountain head, and be fkmiliar with every 
one of the great orations of Demosthenes. I 
take for granted that he knows those of Cic- 
ero by heart', they are very beautiful, but not 
very useful, except, perhaps, the < Milo, pro 
Ligario ' and one or two more ; but the Greek 
must positively be the model; and merely 
reading it, as boys do, to know the language, 
won't do at all; he must enter into the spirit 
of each speech, thoroughly know the positions 
of the parties, follow each turn of the argur 
meuty and make the absolutely perfect and 
most chaste and severe composition fiimilisr 
to his mind. His taste will improve eveiy 
time he reads and repeats to himself, (for he 
shotdd have the fine passages by heart), and 
he will learn how much may be done by a 
skilful use of a few words, and a rigorous re- 
jection of all superfluities. In this view, I hold 
a familiar knowledge of Dante to be next to 
Demosthenes. It is in vain to say, that imi- 
tations of these models won't do for our times. 
First, I do not counsel any imitation, but only 
an imbibing of the same spirit. Secondly, I 
know from experience that nothing is half so 
successful in these times (bad thongh they 
be) as what has been formed on the Greek 
models. I use a very poor instance in giving 
my own experience, but I do assure you that 
both in Courts of Law and Parliament, and 
even to mobs, I have never made so much 
play (to use a very modern phrase) as when 
I was almost translating from the Greek. I 
composed the peroration of my speech for the 
Queen, in the Lords, after reading and repeat- 
ing Demosthenes for three or tour weeks, and 
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I composed it twenty times over at least, and 
it certainly succeeded in a very extraordinary 
degree, and iar above any merits of its own. 
This leads me to remark, that though speak- 
ing without writing beforehand, is very well 
until the habit of easy speech is acquired, yet 
after that he can never write too much ; this 
18 quite clear. It is laborious, no doubt, and 
it is more difficult beyond comparison than 
speaking ofi*-hand ; but it is necessary to pei^ 
feet oratory, and, at any rate, it is necessary 
to acquire the habit of correct diction. But I 
go further, and say, even to the end of a man's 
life, he must prepare word for word most of 
his finer passages. Now, would he be a great 
orator or no ? In other words, would he have 
almost absolute power of doing good to man- 
kind, in a free country, or no? So he wills 
this, he must follow these rules. 
"Believe me truly yours, 

"H. Brougham." 



RECENT ENGLISH DECISIONS. 



Principal cmd Ageni-^Exieni of Auihoriiy 

Secret Limit — The defendant authorized an 

insurance broker at Liverpool to underwrite 
policies of marine insurance in his name and 
on his behalf, the risk not to exceed £100 by 
any one vessel. The broker, acting in excess 
of this authority, and without the knowledge 
of the defendant, underwrote a policy for the 
plaintiff for £150. The plaintiff was not aware 
that the broker's authority was limited to any 
particular sum, but it is notorious in Liver- 
pool that in nearly all cases there is a limit of 
some sort, which remains undisclosed to third 
persons, imposed on brokers by their princi- 
pals. In an action upon the policy I'^Held, 
1st, that the defendant was not liable for the 
jUDOunt underwritten, the broker having ex- 
ceeded his authority ; and, secondly, that the 
contract whereon the action was founded was 
not capable of division, and, therefore, that 
the defendant was not liable to the extent of 
£100. Baines v. Ewingf Law Rep. 1 Ex. 320. 

Siaktie of Fraiada — Parol Acceptance. — A 
proposal in writing, signed by the party to be 
charged, and accepted by parol by the party 



to whom it is made, is a sufficient memoraa- 
dum or note of an agreement to satisfy the 4th 
sectionof the Statute of Frauds. Bean v. Picks- 
ley, Law Rep. 1 Ex. 342. 

Statute of LinUtatums — Acknowledgment — 
The defendant, being indebted to the pliuntiff, 
wrote to the plainti^ before the debt was bar- 
red by the Statute of Limitations, a letter con- 
taining these words, '^I will try to pay you a 
little at a time if you let me. I am sure that 
I am anxious to get out of your debt. I will 
endeavour to send you a little next week" : — 
HdoL a sufficient acknowledgment in writing 
within 9 Geo. c. 14, s. 1. Zee v. Wilmot, Law 
Rep. 1 Ex. 364. 

Attestation of Wilt — If a testator signs his 
will in the presence of the attesting witnesses 
who see him in the act of writing, and they 
then attest, the attestation is good, although 
they do not see the signature, and he does not 
acknowledge it. — The attesting witnesses to a 
will saw the testatrix writing something on 
the will before they signed, but they did dot 
see what she wrote, and they did not know 
that it was a will. When they subscribed 
their names they did not see the attestation 
clause, which contained the testatrix's signa- 
ture, or any of the writing on the will, as the 
testatrix concealed it from them by holding a 
piece of blotting-paper over it. There was a 
full attestation clause in the testatrix's hand- 
writing: — Hddy that as the witnesses had 
seen the testatrix write what the Court pre- 
sumed to be her signature, although they did 
not see the signature, and she did not acknow- 
ledge it to them, the attestation was sufficient. 
Smith V. Smith, Law Rep. 1 P. & D. 143. 

Will — CUmae following signature. — A will 
contained a reference to executors "herein- 
after named," but did not appoint executors. 
A clause appointing executors was written im- 
mediately underneath the testator's signature : 
— Held, that the reference in the will was not 
such a reference to the clause appointing ex. 
ecutors as a document in existence at the time 
of the execution as to incorporate it, or to 
justify the Court in receiving parol evidence 
that it was written before the will was signed. 
In the Goods ofDaUow, Law Rep. 1 P. & D. 
189. 
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Ramsay o. B^ina 231, 246 

Raphael, O'Connor and 229 

Begina ©. Daoust 29 
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Action, institution of, within C.S.C. cap. 
23. EtmU 9xid Grand Trunk Bailr 
way 113 

Action, nght o^ in district where per- 
sonal service is made. See Sepa- 
ration DE BlEKS. 

Adtocatb. — An advocate of Lower Ca- 
nada, acting as attomej of record 
for himself in a suit to which he 
is a party, is entitled to the '< at- 
torney's fees," as fixed by the 
tariff. Qugy v. Brown 222 

AoKNT.-^See Opposition. 

Appeal in forma pauperis. — Hdd^ that 
an appeal in formd pauperis will 
'not be allowed to the Court of 
Queen's Bench sitting on the Ap- 
peal Side. LegauU 9jid Legauli. 10 

Appeal 2.—^^ that there is no appeal 
from a judgment rendered under 
theMunici^Actofl860. Groulx 
and The CarpcraHon of Si. Lau- 
rent 11 

Appeal to Privy Cottncil 3.— The delav 
of six months fixed by C. S. L. Cf. 
c. 77, s^ 53, during which execu- 
tion on the judgment is suspended, 
is not absolute, but directory only, 
and the Court of Appeal may re- 
fuse to order the record to be re- 
podtted to the Court below to the 
intent that execution may be sued 
out, where the appellant has 
lodged his appeal before the Privy 
Council soon after the expiration 
of the six months. Jones and Le- 
moine 161 

Appeal 4.— A judgment dismissing an in- 
scription en faux on a dtfense en 
droit, is an interlocutory judgment 
in the cause, and the appeal there- 
from must be prosecuted as from 
an interlocutory judgment. Beau- 
dry V. Corporation of Montreal . . 231 

Appeal 5.— No appeal lies to the Privy 
Council from a judgment imposing 
a fine of £1 for contempt of CouH. 
Bamsay v. Begina 231 

Appeal 6.— A judgment of the Court of 
Review rejecting the inscription of 
a cause for hearing in review, is 
final, and can only be appealed 
from as a final judgment. Taylor 
Y.Midlin 250 
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Appeal I.^See Municipal Act. 

Appsabancv. — ^It is not neceBsary for the 
defendant to siiie notice of his ap- 
pearance to tne opposite party, in 
an appealable Circuit Court cause. 
Duvemay v. Corporation of Si, 
Barthelmw 36 

Appearance. — When an appearance is 
once filed, it can only be rejected 
from the record on motion by the 
plaintiff in Court. Duvemay v. 
Corporation of SU Barthdemy. . . 36 

Architect. — An architect who has agreed 
to superintend the erection of a 
house for the proprietor, violates 
such agreement and renders it null 
and void by subsequently under- 
taking to watch over the con- 
tractor's interests for a pecuniary 
consideration. Fahrland and Bo- 
dier 83 

Assignee. — Action brought by assignee 
to recover back usurious interest 
paid by assignors. Dorian and 
Aierxkowsku 69 

Aval, Promissory Note endorsed as. La- 
tour and Oauthier 109 

BoRNAOE, Action en. CHdr and Le- 

moine 199 

Bt-law of Municipal Council, held to 
be null. Si. Barthelemy and De- 
soTcy 16 

Capias ad Respondendum. — An Affida- 
vit for Capias ad Bespondendum, 
' alleging tnat the De&ndants ille- 
gally hold in Lower Canada pro- 
perty of the Plaintiffs illegally ob- 
tained, and that they are secreting 
the same, is sufficient. Boyal In- 
surance Company v. Knapp 189 

Capias.— A person who brings stolen pro- 
perty into Lower Canada and there 
illegally withholds it from the 
owner, is ndt liable to be impri- 
soned under a capias, because the 
cause of action arose out of Lower 
Canada. Boyal Insurance Com- 
pany V. Knapp 201 

Carrier.— Right to store, if consignee be 
not ready to receive cargo. Watt 
and Gould 19 

Carrier. — The liability of a Steamboat 

' Company as common carriers does 

not extend to articles of wearing 
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^ apparel such as an OTer-ooat which 
may be thrown oflF and laia aeide^ 
unless specially deposited in the 
charge of the Company's senrants. 
Tornmee ▼. BiehOim NavigaHon 
Company 133 

C^rsB OF AcTiOK.— A consignment of 
flour from Upper Canada was re- 
ceived at Montreal and there sold, 
and a draft was accepted by the 
consignee at Montreal against the 
oonsi^ment. fetd that the cause 
ot action in a suit .brought by the 
consignee to recover the amount 
overpaid* on the draft, arose at 
Montreal. <y Connortaid Baphad 229 

CxBsiONVAiBx.— iSbe Costs. 

Chose Juqbb. — ^Where a transfer of move- 
able and immoveable property 
has been declared null| on a con- 
testation of an opposition claiming 
the moveables, the plea of chose 
jugSe is good on a contestation 
between the same parties of an 
opposition claiming the immove- 
able property. Mauon v. Mo- 
Oowan, 37 

Clbrk of thb Cbowk, may sign indict- 
ment. Beffina v. Orant 276 

CoHABFTATlOV.^iSse COM MUITITT. 

CoLusiov. — See Damaobs. 

CoMMUKiTT.— The defendant held liable* 
for the debts of a woman with 
whom he cohabited for many years, 
and whom he held out to the world 
as his wife. Morgan and €hu- 
vreau 248 

CovPBUBATiov. — ^A claim for board and 
lod^ng is a debt clcdre et liqmdef 
which may be pleaded in compen- 
sation to an action on an obliga- 
tion. De^ardina v. Taasi 88 

CoXFLAiNTE, AcTioN EN. — ^The posses- 
sion of a year and a day, upon 
which may be founded «En action 
en eon^kintef must immediately 
precede the trou62e complained oi^ 
and must be continuous. OtdUe- 
metie said LarocheUe Ill 

COMPLAIKTE. — See POSSESSORT ACTIOIT. 

Composition. — ^Note given to a creditor 
by an insolvent to .induce him to 
sien a deed of composition, held to 
fall within the said deed, as it bore 
date previous thereto. Qucare as 
to plea to action on such note. 
Eoant And Cross 79 

Conclusions of declaration.— Conclu- 
sions asking for interest upon inte- 
rest may be refused by the Court, 
without dismissing the action. 
Diorme And Valleau. 112 



PAOB. 

CoBT^ifPT OF CoiTBT.^A judge who has 
rendered judment in a case of 
Contempt of Court is not subject 
to be recused in any subsequent 
proceedings in the same cause, 
even where he was the complain- 
ant in the cause. Bamsojf v. Be- 

gina 231 

CoBTBAOTS, inconsistent. ^Abghitbct. 
CoBTBADiTB pAB CoBPS. See Bbbeluon 

A Justice. 
CosTB.— A OsMumnatra is entitled to the 
costs of an opposition necessary 
for the purpose of estabHshing his 
title, thougn the deed of transfer 
be not enre^stered. LaeosU v. 

Jodom 41 

Costs 2.— In an action of ejectment, where 
no rent or damages are claimed, 
the costs will be taxed according 
to the amount of the annual rent. 

Naitd and Smiih. 59 

Costs 3. — ^A chirpgraphaiy creditor bring- 
ing lands to sale is entitled to be 
ooUocated by privilege for costs, 
as in an ex pctrte action without 
enmUie.' Eastern ToumsMps Bank 

and Pacaud. 270 

Costs 4.— iS^ Aj>vogatb.^Distbaction 

DE Fbais. 
Court of Review.— The Court cannot 
order a case to be inscribed for 
hearing in review, without pay- 
ment of the deposit required by 
law, even with the consent of 

parties. Loiselle v. LoiseUe 37 

Court of Review. — ^The deposit made to 
have a judgment reviewed will be 
retained to abide the final judg- 
ment, when an appeal is taken 
from the judgment in review. 

Byland v. Bouih. 44 

Court of REviEW.—The Court of Review, 
in revising a judgment homologat- 
ing a report of distribution, cannot 
Older a larger sum to be pMd over 
to an opposant than that awarded 
to him m the original report, until 
he shall first have been collocated 
for said larger sum in a repert of 
distribution duly published. East- 
em Townships Bank and Pacaud 271 
Crown Cases RESERVED.-^Noqnestionof ^ 
law can be reserved under C.S. 
L.C., c. 77, 6. 67, unless there has 
been a trial and conviction. Be- 

gina y. Paxtoti 162 

Culler. — A licensed culler, employed by 
the Supervisor, cannot recover 
payment for anv other measure- 
ment of timber than that directed 
by the Statute, even when specially 
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directed by the owner of the tim- 
ber to meftsore it in some other 
way. Oook and Verrault 182 

DA)iAOS8.-^The Crown held liable for da- 
mages caused by the erection of 
Pnblic Works. ElUee toid Eegina 11 

Daiuobs.— An action of damages was 
brought by the proprietor of a 
barge, against the owner of a 
steamboat which ran against the 
barge. Heldf that as the barge 
was improperly lying across the 
channel, no damages conld be re- 
covered'. Black BXkdLrfebwre,.., 13 

DSMTBRnL-^iSlM PaXSOBIFTIOir. EZCBP- 
TIOK A LA rOBMB. 

DBP08iT.-<-iSee Cotjbt or Bbtibw. 

DiBCvasiov, proof of, reouired: eflfectsto 
be discossed neea not oe pointed 
oat. DeBecn^eu and DetMomM* 68 

DisTBACTiov DB Fbaib. Eotlmtm ▼. Mo- 
land 216 

Ejectmebt. See Lbssob and Lbssbb. 
Costs. 

EnDEVCB.— Itisnot necessary, in an ac- 
tion on a promissory note, ex parte, 
to prove an alleged pajlnership 
between the plaintiffs or between 
the defendants. Foley axid Faretter 16 

EzCBPTlOV TO THB FoBM.— ITe^ that 
where essential matter is merely 
imperfectly stated, and not entirely 
omitted, the defendant should at- 
tack the declaration by an exeoh 
Hon d laforfnoj and not by a oi^ 
faue en droU. Walker and The 
CorporaHon ofSord 22 

EzscrtiOH.— A plaintiff executing a judg- 
ment has no right to enter the de- 
fendant's house with the bailiff. 
Hubert y. Deelauriere 41 

Ez PABTB Action. See Eyidbncb. 

ExpBBTS.— The proceedings of experts are 
null and void, if notice has not 
been given by them to both part- 
ies. Wardle tmd Bethme 18 

ExTRADiTiov.— J9e^ that a warrant of 
commitment under the Extradition 
Treaty, which omits to state that 
the accused was brought before the 
ma^trate, or that the witnesses 
against him were examined in his 
presence, is bad upon the fiace of 
It, and must be set aside. Ex parte 
Brawn 23 

Faits bt Abtioles. See Pbacticb. 

Falsb iMPBisomiBir . — Justices held 
liable in damages ibr illegal com- 
mitment. BiuoneUe And Bomait 18 

Felovt. — ^A new trial after conviction of 
felony cannot be granted. Beffina 
V. Daouai. 29 
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Fobbclosurb.— The Court will, in its dis- 
cretion, permit the defendant, on 
payment of costs, to file a plea 
after foreclosure. Sheridan v. 
Bourne 40 

Frauditlbbt Ibtbiit. — A conviction for 
obtaining a siffnature to a promis- 
sory note, with intent to defraud, 
cannot be sustained, where the 
evidence merely shows that the 
defendant obtained the signature 
on promising to pay a certain 
consideration a few days after, 
which he fiuled to do; and also 
that the parties had other similar 
transactions together, in which the 
defendant met his engagements. 
Begina Y. PUh^ 35 

Fbauditlbbt Salb. — A transfer of move- 
able and immoveable propertv by 
an insolvent to his Iwother held 
fVaudulent and null. Maeeon v. 
MeOowan 37 

HCSBAHB AHD WIHE. See WiTKBSS. 

Htpothbcabt Aotiov. — ^The Plaintiff in 
a hypothecary action must prove 
that the grantor of the mortgage 
was proprietor of the immoveaUe 
hjrpothecated at the time when 
the mortgage was granted. Be- 
naudKod PrmUx 126 

IVDIOTMBNT. — It is sufScient if an indict- 
ment be siffned by the Clerk of the 
Crown. Begina v. Orant 276 

IVFOBMATIOV A0AIH8T CiTT COUKCILLOR. 

In an information fbr the purpose 
of testing the right of a City Coun- 
cillor to exereise the ofiice, the pe- 
titioner must allege that he is ^'a 
citizen oualified to vote at the elec- 
tion of CounciUor for some ward 
of the city," and it is not sufScient 
for the petitioner (\u this case the 
unsuccessful canaidate) to allege 
his own Qualification for the office 
of Councillor. Dubordv* Lanciot 89 

Injubious Wobds. Bdd, that the useof 
the words paie tee dettee by a cre- 
ditor to his debtor, on the public 
street, in the hearing of the passera 
by, gives ground for an action at 
damages. BoUand and Jodoin. . 20 

Insoltbhct. — An insolvent, within a few 
months previous to the time he 
stopped payment, made large pur- 
chases from several parties, and at 
the same time was borrowing at 
from a half to one per cent, per 
week. He had maoe no balance 
sheet for two years previous to his 
suspension. Heldf that the Court 
could not refuse to confirm his dis- 
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charge on these grounda, in the 
absence of proof thiat he made the 
purchases Knowing that he was 
insolvent, and in conteinphUion of 
insolvency. Ex parte Thurber . . 129 

Iksoltenct. — ^Discharge of a debtor under 
the Insolvent Act refused, where 
it was proved that he had granted 
fraudulent preferences, and had 
traded extensively without capital, 
though without the intention of 
committing fraud. Exparie Watt 284 

Insoltsnct. — AfUr the appomtment of 
an assignee in compulsory liquida- 
tion, the insolvent cannot retain 
for his personal expenses moneys 
paid in to the estate. A trader 
who buys goods on credit, implied- 
ly assures the vendor, if not of the 
actual sufficiency of his assets to 
meet his liabilities, at least that 
there is a reasonable probability 
of such sufficiency. The vendor 
on credit is not supposed to con- 
template the escape or the bank- 
ruptcy of his debtor, by reason of 
a state of insolvency actuidly ex- 
isting at the time of the purchase. 
The discharge of a trader who has 
granted a fraudulent preference to 
a creditor, must be absolutely re- 
fused. The examination of an in- 
solvent before the assignee may be 
used against him by a oreaitor 
contesting his discharge. Ex parte 
Tensest 276 

Iksurakce. — A policy of insurance was 
indorsed to the effect that in the 
event of any chan^ in the occu- 
pation of the prenuses insured, of 
a nature to increase the risk, the 
insured should be bound to give 
notice thereof to the Company in 
writing. The premises were occu- 
pied as a saloon without notice to 
the Company. A fire having oc- 
curred : — Hdd, that the policy was 
voided. CampheU V. Lioerpool 
and London Insurance Company,. 224 

Intx&looutort Judqment. See Appeal. 

liEAdB. — ^Where a fire occurring during 
the lease renders the premises 
leased temporarily uninhabitable, 
but does not totally destroy them, 
the tenant is entitled to hold pos- 
session and to resume occupation 
of the premises as soon as repair- 
ed. SamueU and Bodier 272 

Lease. — A tenant though bound by the 
lease to make all repairs himself, 
is not bound to repair the leased 
premises if seriously injured by 
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an accidental fire. Scmiuels and 
Bodier 272 

Lessor and Lessee. — Notice to put a 
lessor en demeure to fulfil a stipu- 
lation of the lease. Ih'ewyst and ' 
Desrochers 82 

Lessor and Lessee. — A lease prohibited 
sub-letting, but the lessor's agent 
received the rent from the sub- 
tenants for more than a year with- 
out objection. Held, that this was 
equivalent to an acquiescence in 
the sub-lease. Owler axid Morecat 84 

Lessor akd Lessee. — Action by tenant 
for excess of manure on the land 
at the time when lease was can- 
celled. Grant and Lochhead 106 

Lessor aud Lessee. — ^An action of eject- 
ment cannot be brought under the 
Act C. S.L. C. cap. 40, respecting 
Lessors and Lessees^ unless there 
be a lease, or a holding by permis- 
sion of the proprietor, without 
lease, i. e. unless the relation of 
landlord and tenant exists between 
the parties. Doran v. Ihtggan.. 1-7 

Lessor and Lessee. — ^A gardener en- 
gaged at monthly wages, with the 
right of occupying a tenement free 
from rent as lon^ as he should 
continue to hold the situation, is a 
lessee within the Act re^>ecting 
lessors and lessees. Hart v. 
(ySrim 1^7 

Lessor and Lessee. — An action may be 
brought by the lessor to compel 
the proprietor to make repairs, 
thpugh ne only became proprietor 
during the lease. iSoc^and Cour- 
niUe. 251 

License. — ^As to interpretation of license 

to cut timber. Bryson and SiiUt 81 

Limitations. See Prescription. 

Lods et Ventes. —Action for rente con- 
sUhUe representing lode et ventes. 
Ldlonde And Brunei • ^^ 

Master and Servant. — An employee of 
a Railway Company has no action 
against the Company fordamages, 
where the injury is caused by the 
negligence of a fellow-servant, 
wmle both are acting in pursu- 
ance of a common employment. 
Bourdeau v. Orand Trunk SaUr 
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MoRTOAQB. — Amount due under mort- 
. gage sufficiently specified, i^ ^ 
vost y. Foirier 

Mortgagee op Vessel. — A mortgagee 
of a vessel advancing moneys to 
the shipbuilder to enable him to 
complete it, is not liable for the 
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price of goodB sold to the ship- 
builder for the purpose of iumish' 
ing Uie vessel. tVeer and Moh 
guire 104 

MrKiciPAL Council. — Land cannot be 
taken by a Municipal Council for 
the puipoee of making a road till* 
it has been valued by valuators. 
Deal V. Corporation of FhilijM- 
burg 41 

MuKiciFAL Act. — The amending Act 24 
YicL c. 29, amending the L. C. 
Consolidated Municipal Act, is to 
be read together with the onginal 
Act^ and there is no appeal from 
decisions under it. Hold Dim and 
St Jean BapiiaU 160 

MnaciFAL Act. See Appeal. 

Mm MiTOTEK.— Damages in consequence 
of privy built against mur mi' 
ioyen, Beaudry and Boy 20 

Negugence. — ^Damages refused^ where 
the injury was the result of pure 
accident, and no negligence could 
be imputed to the defendants. 
Montreal Oitu Passenger BaUway 
Conypanu and Bignon 121 

New Trlil. See Felony. 

Notation. — ^An agreement to gi^e dis- 
charge in full to insolvent ''on 
payment of composition within six 
weeks" efiects novation, though 
composition be not paid. Tees v. 
McCuUoch 135 

Obtaininq Goods with intent to de- 
fraud. — The defendant was in- 
dicted for obtaining goods from T. 
W, B, with intent to defraud, and 
convicted on evidence that showed 
that he had obtained from T» W, 
B. an order for the delivery of the 
eoods, promising to pay cash, bui 
tailing to do so, and oecoming in- 
solvent a few days after. He had 
had other transactions with T» W. 
B. and had met his engagements 
in them. Held, that the convic- 
tion was sustained by the evidence 
and could not be disturbed. Be- 
gina v. McDonald 34 

Opposition. — A person holding property 
merely as an agent cannot file an 
opposition ttfin de distraire in his 
own name. Fennover and Butler, 21 

Pabtnership. — An unfulfilled promise to 
admit an employee to a shfure of 
the partnership business, held not 
to make the employee liable to 7 
share in the losses. FarreU v. 
Glassford, 37 

Paetnerbhip. — B. and H. beins sued 
jointly as the firm of B. & H,, H. 
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pleaded that the firm was com- 
posed of himself and B.'s wife. 
The partnership was not r^s- 
tered, and credit was civen to B. 
and H., the reputed partners. 
Held that H. was liable. Tour- 
vilUv. BeU..,: 41 

Partnership. — ^The debtor of a firm can- 
not set off against the partnership 
claim a debt due to him by one of 
the partners. BoUomd\. St. • 
Denis 110 

Party in a Cause. See Witness. 

Pauper. See Appeal in forma Pauperis. 

Payment. Banking institutions are not 
liable for any deficit in packages 
of silver paid out by them, unless 
the silver be counted and the de- 
ficit made known before the pack- 
ages are taken from the Isank. 
Brown v. Qud>ee Bank 253 

Payment. — ^Note paid by goods. Angers 

and EmuUinger 158 

Possessory Action. — ^In order to main- 
tain an action en complaintej the 
plaintiff' must have had exclusive 
and uninterrupted possession of 
the i^roperty during the year and 
day previous to the institution of 
the action. Morin and Palsgrave 111 

Possessory Action. — See Complainte. 

Practice. — The Court may discharge a 
dilibire, and. order the case to be 
inscribed on the r6le d^engvite for 
the puipose of allowing the plain- 
tiff to complete his answers to in- 
terrogatories sur faits et articles, 
where the interrogatories have not 
been answered properly at first. 
Jones and Lemoine 16 

Practice. — Special answer. Defects in 
declaration not sapplied by alle- 
gations of special answer. Gibson 
and Moffati 60 

Practice. See Appearance. 

Prescription. — The Statute of Limita- 
tions must be pleaded by an ex- 
ception, and cannot be put in issue 
by a demurrer. Wilson and De- 
mers 252 

Prescription of ten years. Hogle and 

McCorkiU 108 

Principal and Agent — Agents who do 
not disclose the names of their 
principals (who are individually 
unknown to the creditor) are per* 
sonally liable. Lovell and Camp- 
beU 131 

Promissory Note. — The holder of a pro- 
missory note who has alleged that 
his title thereto is derived nrom an 
endorsement, which is afterwards 
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proved to be a forgery, even a?- 
thoagh he may be acting in good 
faith, cannot reooyer the amount 
of the note from any of the pre* 
yious endoTsen. Lame and Eoax^ 
turel 112 

Proxissobt Note. jSee Eyidbnce. 

Railway Gompakt. held not liable for 
animals killed on the track, the 
accident having occnrred in winter 
while the fences of the owner were 
down. Montreal and Champlain 
Railroad Company and Perroi. . . 17 

Rebkllion a Justice. — Hdd^ that a re- 
turn made by the Sheriff of re&el* 
lion djuiHee is sufficient evidence 
to justify the Court in making a 
rule against the defendant, for 
contrctSiie par corps, absolute, 
where the defendant does not a]> 
pear. C. S. L. C. cap. 83, sec 143 
-145. Crobassa and M<ume 22 

Report o^ Distribution. See Court 
• or Review. 

Revbkdication. — A person cannot reven- 
dicate property as the owner there- 
of, and at the same time brine an 
action for the price for which he 
sold the said property. Oibson 
and MoffaU 67 

Revekdication by proprietor of piano 
sold at a judicial sale of the e^ 
fects of the lessee. Nordheimer 
V. Duplesns 106 

Review, Court of. — The Superior Court 
sitting as a Court of Review, has 
no power under the statute to re- 
vise judgments in cascB which are 
not susceptible of an appral. Tay- 
lor V. MuUin 200 

Saisie-Arret. — The Court cannot, in a 
contestation upon a saisie^oriif 
look into accounts between the 
garnishee and a party not in the 
record, in order to determine 
what may be due from the gar- 
nishee to the defendant. Ireland 
V. Gregory 132 

Sale. — A person sold certain timber to ' 
two different parties who both had 
p9S8ession. Held, that the title 
of the first purcoaser prevail^ 
over that of the second. RuaeeU 
V. Cfuertin 42 

Sale of property under seizure. Bur- 

rougJu&nd Kieman 108 

Sale.— Deed of sale declared fraudulent^ 
and the vendor ordered to pay 
over the proceeds under a«ame- 
arr^t in his hands. McDonald 
And Nioin 161 
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Sale.— The Court will not adjudicate 
upon a demand to annul a deed of 
sale, whereS persons interested in 
the deed have not been made par- 
ties to the suit Lemome t. Li- 
tmaU 16i 

Sale. — Where goods such as iron, are 
bM as merchantable and in ^ood 
order, the purchaser may claim a 
deduction for the damaged condi- 
tion of the goods, though he made 
an examination before reoaving 
them, to test the quality. Benson 
Y.Midholland 185 

Separation be Biehb. — Beldy that an 
action en s^^araUon de oiens ma,y 
be instituted in the district where- 
in the defendant ^is summoned by 
gersonal service, according to C. 
. L. C, cap. 82, sea 26. Samois 
tsxdSL Jem 19 

Service — ^Notice taken by Court of Ap- 
peals of defective return of service. 
Woodman sokd QenUr 200 

Service. — Under C. S. L. C. cap. 83, sec 
57,in cases ofsaisiegageriefSc^ii is 
sufficient service of the declaration 
to leave a copy at the prcvthoao- 
tary's office, and it is not neoee- 
sary that the ordinary delays for 
service should be allowed between 
such service of declaration and 
the return of the action. Braihadi 
and Beryeron 67 

Slander.— The use of the term ' loafer* 
is slanderous, and gives mund 
for damaoes. Idghthall v. Walker 43 

Usage. — DroU a'usaae of timber on com- 
munal land. Bide 8t Awknne and 
Lozeau 164 

Usurious Ihtbrbst. ^S^ Assionss. 

Warrant op Commitment. — A formal 
warrant of commitment may be 
substituted for an informal one, 
and the substitutien need not be 
mentioned in words in such sub^ 
stituted warrant. Eegina v. Mur- 
ray 87 

Warrant or Commitment. — See Extra- 
dition. 

Witness. — The statute prohibiting hus- 
band and wife fh>m being exam- 
ined for or against each other in 
civil cases suffers no exoeption 
where the husband is the sole agent 
of his wife, smarchande pubHque, 
and sole manager of her business 
under a power of attorney. Irdand 
V. Ducnesnay 227 

Witness. — Any one in public employ is 
entitled to be taxed as a witness ; 
and if he is a professional man. 
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he most be taxed at the rate which 
the tarifTallows to practisiiM; mem- 
bers of tiie profession. MocheUe 

V. ForgueB 

Writ or Appeal. — ^Where the delay in 
returning a writ of apjpeal is caused 
by the neglect of theTrothonotary, 
and nbt of theappellant^ the latter 



PAOI. 



186 



PAOB. 

may nevertheless be condemned 
to pay the costs of the renpondent's 
motion to have the appeal dis- 
missed. Fernery. mUm 160 

Wan OP Erbob.»No writ of error lies 
from a judgment in a case of con- 
tempt. Banuajf v. Begina 231 
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